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In the Matter of 

Joint Petition for Forbearance 
From the Current Pricing Rules 
for the Unbundled Network .. .- 
Element Platform 

JOINT PETITION OF QWEST CORPORATION, 
BELLSOUTH TELECOMMUNICATIONS, INC. AND 

SBC COMMUNICATIONS INC. FOR EXPEDITED FORBEARANCE 

Pursuant to Section 10 of the Telecommunications Act of 1996 (“Act”),’ Qwest 

Corporation, BellSouth Telecommunications, Inc. and SBC Communications Inc., collectively 

the “Joint Petitioners,” hereby submit this Joint Petition requesting that the Federal 

Communications Commission (‘Commission’’) exercise its authonty to forbear from its decision 

permitting Unbundled Network Element-Platform ( “ W E - P )  camers to collect per-minute 

access charges from long distance operators and from applying its current Total Element Long 

Run lncremental Cost (TELRIC”) pncing rules to UNE-P. 

The Commission has indicated that it  intends to commence a proceeding to reform the 

existing TELRlC pncing rules ’ The Joint Petitioners strongly support this initiative, which 

should be handled expeditiously with the aim of correcting the inherent flaws in the current 

’ 47 U.S.C. 8 160. 

’ Such a proceeding is entirely consistent with the Commission’s recognition that the existing 
TELRlC rules are subject to change and the Commission’s promise that it “will continue to 
review this costing methodology [TELRIC]. and issue additional guidance as necessary.” First 
Report and Order. Implemenration ofrhe Local Comperirion Provisions of the 
Telecornmunicarrons Acr of1996, I I FCC Rcd. 15499, 1581 3 7 620 (1  996) (“Firsr Local 
Comperirion Order”). 

’ 



TELRlC methodology and the internally inconsistent and unrealistic assumptions that ofien 

result from TELRIC’s reliance on hypothetical rather than actual forward-loolang costs Given 

the unique and severe harm ansing from the application of TELRlC to W E - P  pncing. the Joint 

Petitioners request that the Commission treat this Joint Petition in an expedited manner and take 

the intenm steps described herein even while the Commission is in the process of completing its 

proceeding to reform the TELRlC pncing rules. 

1. INTRODUCTION 

Section 10(a) of the Act requires the Commission to forbear from applying any regulation 

or provision of the Act if the Commission determines that the three conditions set out in Section 

10(a) are satisfied. Section 1O(c) of the Act allows any telecommunications carrier or class of 

telecommunications camers to submit a petition requesting that the Commission exercise its 

authonty to forbear 

On July 1, 2003, the Venzon Telephone Companies (“Verizon”) filed a Petition for 

Expedited Forbearance requesting that the Commission immediately forbear from its decision 

permitting UNE-P carriers to collect per-minute access charges from long distance carriers since 

it  is the incumbent local exchange carrier (“ILEC”) that actually provides exchange access 

service and. in addition. forbear from applying the Commission’s current TELRlC pricing rules 

to UNE-P.’ 

In this Joint Petition. the Joint Petitioners seek exactly the same relief requested in the 

Verizon Petirion 

’ Perition of rhe Verizon Telephone Companies for  Forbearance From rhe Current Pricing Rules 
.for rhe UnbundledNetwork el em en^ Platform (July 1. 2003). WC Docket No 03-157, as 
modified on July 23.2003 (“Verizon Perrrion”). A copy of the Verizon Petirion, including the 
modification thereto. is attached to this Joint Petition as Attachment A 
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11. THE REASONING AND FACTUAL ARGUMENTS SET OUT IN THE V€N.?OI” 
PETITION APPLY EOUALLY TO EACH OF THE JOINT PETITIONERS 

The grounds for the relief sought by the Joint Petitioners are essentially identical to those 

advanced in the Verrzon Petition In particular. the reasoning and factual arguments presented by 

Venzon apply equally to each Joint Petitioner with respect to the fundamental flaws in the 

current pncing rules that apply to UNE-P.‘ the profoundly uneconomic nature of the current 

pncing rules for UNE-P and the harm they are causing to the telecommunications indusny and 

the economy as a whole;‘ and the Commission’s authority to take intenm steps to limit the 

harmful effects of applying the current pncing rules to UNE-P.6 

Each of the Joint Petitioners has expenenced, and continues to experience, the same 

harmful effects descnbed in the Verrzon Perition from the application of the current T E L N C  

pricing rules to UNE-P The detrimental consequences of the existing TELRIC methodology 

include successive rounds of pnce cuts that have led IO UNE-P rates that bear little, if any, 

relation to the real world and are far below what any of the Joint Petitioners could match,’ 

explosive growth in the use of UNE-P since the introduction of the current TELNC 

methodology;’ a decline in infrastructure investment among both ILECs and competitive local 

See Verrzon Petition at 1-5 This portion of the Verrzon Petition notes recent dramatic 
reductions in TELRlC pncing in a number of states served by each of the Joint Petitioners. 

applies to the telecommunications industry in general rather than to Venzon in particular. 

‘ See Verrzon Petrtron at 12-1 E Once again, the reasoning set out in this ponion of the Verrzon 
Petrrron applies to the telecommunications sector in general rather than to Venzon in particular. 

of the Verrzon Attachment (including those referred to in this footnote and in footnotes E, 9 and 
10 below) present analyses. statistics and other data that apply to all the lLECs rather than to 
Venzon in particular. 

5 See rd at 5-12 This ponion of the Verrzon Petition presents reasoning and supporting data that 

7 
See Attachment B to the Verrzon Petition (”Verrzon Attachment ’7 at 9, 13. Substantial portions 

8 
See Verrzon Attachntent at 13 
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exchange camers (“CLECs”) that has paralleled the dramatic nse in UNE-P usage: and curtailed 

CLEC use of. and investment in. their own facilities in favor of increased reliance on W E - P . ”  

Moreover, the facts clearly demonstrate that the application of the existing TELRlC rules 

to UNE-P pricing has had a profoundly negative effect on the development of facilities-based 

competition, which the Commission’s unbundling rules seek to promote.” 

111. THE CONDITIONS FOR FORBEARANCE HAVE CLEARLY BEEN SATlSFlED 

Section 10(a) of the Act specifies that the Commission “shall” exercise its forbearance 

authonty if the three conditions set out in Section 10(a) are satisfied. The Verizon Peririon 

clearly demonstrates that each of !he conditions set out in Section 10(a) has been met. In 

particular, the Verizon P e m o n  convincingly shows that application of the current TELRlC 

pncing rules is not necessary to ensure that the relevant charges, practices, classifications, or 

regulations are just and reasonable and are not unjustly or unreasonably discriminatory; that 

enforcement of the current TELRlC pncing rules is not necessary for the protection of 

See Verrzon Artachmenr at 14-1 5 

See id at 15-20 

9 

10 

‘ I  Third Report and Order, lmplementatron ofrhe Local Comperrtron Provisions of rhe 
Telecommunrcarrons Acr of1996. 15 FCC Rcd. 3696, 3701 1 7  (1999). See also, Promotion of 
Comperrrrve Network rn Local Telecommunicarrons Markers, Notice of Proposed Rulemaking 
and Notice of Inquiry in WT Docket No 99-21 7 and Third Further Notice of Proposed 
Rulemaking in CC Docket No. 96-98, 14 FCC Rcd. 12673, 12676-77 7 4, 12685-86 7 23 (1999) 
(“we believe that, in the long term, the most substantial benefits to consumers will be achieved 
through facilities-based competition., ”); and Comperrtrve Telecommunicarions Associofion v 
Federal Communrcarrons Commrssron. 309 F.3d 8 ,  16 (2002), where the United States Court of 
Appeals for the Distnct of Columbia Circuit found that “the Supreme Court’s discussion of the 
incentive effects of TELRlC in Verrzon Communs , Inc. v FCC, 535 US. 467, 152 1. Ed. 2d 
701, 122 S Ct 1646 (2002). would be meaningless if the Court had not understood the Act to 
manifest a preference for facilities-based competition” and that the Supreme Court “obviously” 
accepted “the ILECs’ view that Congress preferred ‘facilities-based competition’ over ‘parasitic 
free-nding.”’ 
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consumers; and that the requested forbearance is consistent with the public interest.’’ 

Once again. the reasoning set out in the Vernon Perifion regarding satisfaction of the 

standards for forbearance applies equally to each of the Joint Petitioners. For this reason, the 

Joint Petitioners respectfully submit that the Commission should exercise its authonty under 

Section 10 of the Act and grant this Joint Petition. 

IV.  CONCLUSION 

The Commission has long recognized the cntical importance of Unbundled Network 

Element ( “ U N E )  pncing, stressing in the Frrsr Loco1 Compefrrron Order that UNE price levels 

“will determine whether the 1996 Act is implemented in a manner that is pro-competrror and 

favors one party (whether favonng incumbents or entrants) or, as we believe Congress intended, 

pro-comperrrron ’.’‘ 
The facts clearly demonstrate that the applicatlon of the current TELRIC rules to W E - P  

prices has in fact created a pro-competitor (r.e., pro-UNE-P camer), rather than a pro- 

cornpetition. market The TELRlC rules have therefore achieved precisely what the Commission 

was stnving to avoid in adopting the Frrsr Loco/ Cornperrrion Order. conditions that 

unreasonably favor one type of camer &NE-P camers) while at the same time creating artificial 

arbitrage opportunities that discourage investment in telecommunications infrastructure and 

retard the development of effective facilities-based competition. 

Section 10 of the Act provides the appropnate mechanism for alleviating the substantial 

and unreasonable harm caused as a direct result of the current TELRIC mechanism 

Accordingly, for the reasons set fonh above, the Commission should immediately exercise its 

I: Veriron Perrrion at 18-24. 

‘ I  firsr Loco1 Coniperrtion Order, 1 I FCC Rcd. at 15812 7 618 (emphasis in original) 
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authonty under Section 10 to forbear from its declsion permitting UNE-P camers to collect per- 

minute access charges from long distance operators and from applying its current TELRlC 

pncing rules to UNE-P. 

QWEST CORPORATION 

By: 

Craig J .  Brown 
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607 14* Street, N.W. 
Washington, DC 20005 
(303) 672-2856 

Its Attorneys 

Respectfully submitted, 
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675 West Peachtree Street, N.E. 
Atlanta, GA 30375 
(404) 335-0738 

Its Attorney 

BC COMM ICATIONS INC. 

Gary L. Phillips 
Paul K. Mancini 
Suite 400 
1401 1 Street, N.W. 
Washington, DC 20005 
(202) 326-8895 

Its Anorneys 

July 3 1,2003 
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FI  
Karm kchana 
Vice Prnidmtand Associate 

General Covnrcl 

July 23,2003 

Ms. Marlene H. Donch, Secretary 
Federal Communications Commission 
Office of  the Secretary 
445 1 2 ~  Street, S.W. 
Washington, D.C. 20554 

Lf 
A r h ~ n .  VA 22201 
(703) 351-3193 (iclcphonc) 
(703) 351-3663 (frcnmLc) 

RE: WC Docket No. 03-157 
In the Matter of Petition for Forbearance From the Current 
Pricine Rules for the Unbundled Network Element Platform 

Dear Ms. Dortch: 

Enclosed for filing please find an origmal and four copies of a corrected version 
of page 17 of Verizon’s Petltlon for Expedited Forbearance filed on July 1,2003 I I ~  the above- 
referenced docketed proceeding. 

Please do not hesitate to contact me at (703) 351-3 193 should you have any 
questions 

Sincerely, 



Thlrd, because neither the Uh‘E platform nor the TELRIC methodology is sacrosanct, to 

the extent that UNE-P continues to be avalable at TELRIC rates while the Commission 

completes its proceeding to reform its pricing rules generally, it is well within the scope of the 

Commission’s power to condihon that discretionary avalability on the incumbent’s receiving 

payment of per-minute access charges for any traffic onginated or terminated on the line at 

issue u’ The Commission, of course, routinely condihons the availability or approval of a 

particular benefit on the fulfillment of particular conditions.16’ 

Fourth, as the Commission itself concluded in the Local Competition Order, nothlng IXI 

the statute precludes it fi.om determining, at least on an interim basis until it reforms its TELRIC 

rules, that in order to promote an important statutory goal, the hcumbent should collect per- 

minute access charges for the ongnation or terminahon of traffic.u’ Though the 

is’ See, e.g, UnitedStates v. Chesapeake & Ohio R.R., 426 US. 500, 514-15 (1976) 
(upholding as “a legiomate, reasonable, and direct adjunct to the Commission’s explicit statutory 
[suspension] power” the ICC’s authonty agency to withhold suspension of a tariff that would 
increase railroad rates subject to the condition that the railroad use the resulting proceeds for 
capital improvements and deferred maintenance); Trans Alaska Pipeline Rate Cases, 436 U.S. 
63 1, 655-56 (1 978) (upholdmg ICC order suspending oil pipeline’s initial rate tariff but 
permitting pipeline to file revised tanff, at specified intenm rates, to take effect on one-day’s 
notice, Subject to the condition that the pipeline agree to refund the difference between any 
amounts collected dunng and after the suspension penod and the amounts ultimately held to be 
reasonable). 

x’ See, e.g., Seventh Report and Order and Further Notice ofproposed Rulemalung, Access 
Charge Reform, 16 FCC Rcd 9923 W 3-4 (2001) (conditioning the ability of CLECs to continue 
temporanly to charge above-market rates for terminatmg access in exchange for a mechmsm 
under which those rates would be required to benchmark to ILEC rates over time); Order on 
Remand and Report and Order, Implemenration of the Local Competihon Provisions in the 
Telecommunications Act of 1996, Intercarrier Compensation for  ISP-Bound Traffic, 16 FCC 
Rcd 9151 7 89 (2001) (conditioning the ability of ILECs to take advantage of the new intercarrier 
compensation regme on their willingness to offer ‘Yo exchange all traffic subject to section 
25 l(b)(5) at the same rate”). 

- See Local Competition Order 726-27 The Commission’s decision on this score was 
upheld by the Eighth Circuit in Competitive Telecommunications Ass ’n 1). FCC, 11 7 F.3d I068 

371 
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SUMMARY 

The Commission should forbear from its decision pcrmittlng UlriE-P camers to collect 

per-minute access charges from long distance camers when 11 is the incumbent that actully 

provides the exchange access service, and, in addnion, should forbear from applying its current 

TELRIC pncing rules to the so-called W E  platform. 

The Commission has indicated that it intends to initiate a proceeding to reform its current 

TELRIC pncing rules. The Commission should do so expeditiously and move to a pncing 

standard based on the incumbent's actual forward-looking costs rather than the hypothetical 

network construct that underlies TELRIC. While the Commission complaes this reform of its 

rules, it should immediately take the interim steps set forth in this petihon to ameliorate the most 

harmful effects of those rules. 

The Commission's current pncing rules for the UNE-Platform suffer from multiple flaws. 

First, the T E W C  rules themselves are inherently flawed. Because TELRIC assumes a 

hypothetical, ideally efficient network, it produces UNE rates that are lower than any real-world 

carrier can match. As a result, it fails to compensate incumbents fairly for the use of their 

networks and discourages investment by all carriers (incumbents and newer entrants alike). 

Second, the problems inherent in TELRK are exacerbated by applying it to the so-called UNE 

platform. Applying TELRIC to the UNE platform creates a system of uneconomic arbitrage in 

w h x h  camers obtain margins of 50 percenl or more by merely reselling services over exist- 

facilities witbout making any investments, while incumbents continue to bear the costs of 

maintaining and operating the network. In fact, UNE-platform carriers now openly tout the fact 

that under current rules they arc able to reap large margins without the need for any 

infrastructure investment And the arbitrage opportunity is so great it has even spawned a 



cottage industry dedicated to helping camers exploit the windfall arbitrage o p p m t i c s .  Ihird, 

the problems are further compounded by the fiction embodied in currmt rules that UNE-P 

camers are prowding exchange access SCMCC and can collect the per-minute access charges 

from long distance c a m m .  In fact, it is the incumbent, as the underlying facilities provider, that 

is providing the exchange access service The Commission's rule creates a loophole that lets 

UNE-P camers skim off access charge revenues that were intended to suppon the ongoing 

operation and maintenance of the network infrastructure - not add to the profits of arbihageun 

investing link or nothing in the local network 

As actual market experience abundantly shows, the effect of the current pricing rules 

(along with the overly broad unbundling requirements) is three-fold. First, they have devalued 

thc existing investments by incumbents and newer entrants alike in the nation's 

telecommunications infrastructure and are therefore profoundly deflationary. Indeed, the market 

capitalization of the telecommunications and equipment manufacturing sectors has declined by 

approximately $2 trillion since 2000 The rules effectively act as a tax on invesanent, allowing 

camen with no facilities of their own to drain billions of dollars of revenue from the competing 

facilities-based providers (both incumbents and newer entrants) that deploy and maintain the 

nation's telecommunications infrastructure 

Second, the rules have conbibuted matenally to the massive decline in investment in the 

telecommunications industry - a decline of roughly $60 billion in the wtreline segment of the 

industry from 2000 to 2002 alone Indeed, the TELRIC pnces are so extreme that they even 

have caused competing carriers to curtail the use of their exisrrng facilities m favor of UNE-P. 

Because of the importance of the telecommunications sector to the overall economy, this decline 

in investment has undermined growth of the national economy. 
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Third, the ru l a  have precluded the development of a rational wholesale market because 

no carncr will negotiate to reach a market-based agreement when i t  can instead rake advantage 

of ~ ~ O W - C O S ~  TELRIC rates 

The Commission has ample discretion to take interim measures to immediately address 

some of the most harmful aspects of its pncing ruies even while it completes Its general reform 

of those rules For example, as a small intenm step toward remcdyng the larger arbitrage 

problem, the Commission could simply eliminate the fiction that a W E - P  camer is providing 

the exchange access on long distance calls. This would r e c o p z e  that the underlying facilitla 

provider, as the entity that is actually providing those services, is entitled to the perminute 

exchange access charges since the very purpose of those revenues is to support the operation and 

maintenance of the network infrastructure. Likewise, the Commission would be well withm its 

authority to forbear from applyng TELRIC to UNE-P and determine that, when a CLEC 

purchases a platform of all the eiements necessary to provide service, the level of compensation 

to which the ILEC is entitled IS no lower than it would receive under the Act’s resale pricing 

standard. 

Given all of this, the standard for forbearance set out in section 10 of the Act 1s 

unquestionably met. Forbearance will help to ameliorate the harmful effects of the current 

pncing rules, compensate incumbents more fairly, promote investment and the continued growth 

of facilities-based competition, and, in 50 doing, boost the overall economy. Thus, forbearance 

will advance consumer interests and is in the public interest. 

Accordingly, the Commission should immediately move to grant this petitton. 
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Before the 
FEDERAL COMMUNlCATlONS COMMISSION 

Washington, D.C. 20554 

In the MaNa of 1 
) 

Petition for Forbearance From ) 
the Current Pncing Rules for ) 
the Unbundled Network Element 1 
Platform ) 

PETITION FOR EXPEDITED FORBEARANCE 
OF THE VERIZON TELEPHONE COMPANIESY 

The C o m s s i o n  should immediately forbear from its decision permitting UNE-P carriers 

to collect per-minute access charges from long distance carriers since it is the incumbent that 

actually provides exchange access service, and, in addihon, should forbear from applying its 

current TELRIC pncing rules to the so-called UNE platform. 

The Commission has indicated that it intends lo initiate a proceedmg to reform its current 

TELRlC pricing rules The Commission should do so expeditiously and move to a pricing 

standard based on the incumbcnt’s actual fomard-loolung costs rather than the hypothencal 

network construct that underlies TELRIC. While the Commission completes this reform of its 

rules, it should immediately take the i n t e r n  steps set forth in this petition to ameliorate the most 

harmful effects of those rules 

1. THE CURRENT PRlClNC RULES THAT APPLY TO UNEP ARE FLAWED IN 
MULTIPLE RESPECTS. 

The Commission’s current UNE pncing rules suffer from a number of flaws thal 

discourage investment by all camers. impede competition, and undermme economic groulh 

l i  - 
companies of Venzon Communications h c  These companies are listed in Attachment A 

The Verizon telephone companies (“Verizon”) are the affiliated local telephone 



As an initial matter, TELRIC itself is flawed The core problem with TELRIC is that, 

rather than being grounded in the mcumbent’s existlng network, it is based on regulators’ 

conceptions of the hypothetically most efficient technologies and network configuration (with 

the sole exception of wire center locations) This hypothetical nehvork COIIS~NCI creaks two 

basic problems. 

First, it results in UNE rates that are well below what the ILEC, or any other real-world 

camer, could match. As a result, TELRIC discourages investment by all carriers. A competing 

camer is less likely to incur the nsks and costs of mvesting in its own facilities when it can 

obtain UNEs at rates based on the most efficient theoretical network maginable and when any 

investment can be undercut by CLECs who benefit from below-cost UNE raw.  And TELRIC 

discourages new investment by ILECs by requiring them to provide their network facilities to 

competitors at rates that will not permit ILECs to re-cover their investment. 

Second, by basing rates on a hypothetical network, TELRIC functions as a “black box”: 

it lacks any objective cnteria or standards on which to base rates and accordingly provides 

considerable latitude to set rates without regard lo costs. As a result, TELRIC has bcen applied, 

both in successive rounds of price setting proceedings and through this Commission’s section 

271 benchmarking standard. to ratchet down rates that previously were set in compliance with 

the TELRlC rules to lower levels based on ever more extreme assumptions. Since the beginning 

of 2002, for example, UNE-P rates have decreased by more than 30 percent in Arizona, Indiana, 

and California; by more than 20 percent in Idaho, Wisconsul, Utah, and Kentucky; and between 
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17 and 20 percent in Iowa, Georga, Washmgton. Illinois, Nonh Dakota, and Nebraska 2 This 

rapid reduction in UNE-P ra t s  is not the result of some corresponding reduction in the costs of 

providing UNEs. Instead, this steady downward trend has been dnven by pressure to produce 

the appeamce of competition by providmg C E C s  what they claim is a “sufficient” profit 

margm between UNE prices and retail rates, which themselve are often artificially low. to make 

it worth their while to “compete” in a given state. 

Independent analysts repeatedly have concluded that the result of all this is to produce 

artificially low rates that are well below any realistic measure of the incumbent’s costs. For 

example, the May 1,2002 quarterly report from Commerce Capital Markets provided a 

comprehensive analysis of UNE rates that have been established under the TELRlC pncing 

regime The report concluded that “[flor all RBOCs, UNEs are pnced below cash operating cost, 

and radically below total operaung cost including depreciation and amortization. The discounts 

from total cost are 50%60% below total cost even when total cost does not include cost of 

equity, a component that is allowed under TELRlC ”” Based on that analysis, the report 

concluded that ‘’ . 

significantly below the costs that the financial commumty looks at.” Id. 

regulators are forcing RBOCs to wholesale their network at rates that are 

The application of TELRlC to the UNE-P construct exacerbates its flaws. The artificially 

low UNE-P rates resulting from TELRIC allow carriers using UNE-P to resell services over 

existing facilities, not at the resale pricing standard prescnbed by Congress. but at discounts of 

!’ 
Based Competition and Investment, at 1-1 3 (Attachment B hereto) f“Repon on Negotive Efecf 
of the W E  Ploform”) 

I’ 
in the Regionol Bells’ Territories at I5 (May I ,  2002) (emphasis added). 

See The Negative Effect of Applymg TELRIC Pricing to the LINE Platform on Facilities- 

A Kovacs, et al Commerce Capital Markets, lnc., The Sfotus of 271 ond UNE-Plaform 
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SO% or more without having any facilities of their own or adding anflhng uniqw of vdue. 

Moreover, the incumbent must still bear the full costs of operating and maintaining the network. 

The result, as a JP Morgan study concluded, IS that “[w]hIe the Bells lose roughly 60% of the 

revenues when they lose a line to a UNE-P based competitor. we estimate that they mam 95% of 

the costs.”’ As a result, “UNE-P functions like a tax on investment, rather than a competitive 

incentive.’”’ 

In addition, under the current rules, UNE-P camen are able to e m  substantial margins 

by selectively focusing on atbactive urban and business customers. For example, a December 

2002 Legg Mason study found that CLECs relymg on UNE-P had average gross margins at the 

time ranging from 47% 10 66% in Massachusetts, Pennsylvania, Maine, Maryland, Delawarq 

Rhode Island, Vermont, Virgma, New Jeney, the District of Columbia, and New York.” 

The fiction embodied in the current rules that the UNE-P camer provides exchange 

access service on the line only further compounds the problem. In reality, it is the ILEC as the 

underlying facilities provider that is actually providing the exchange access service and beanng 

the costs of doing so. And, of course, exchange access charges were designed to help pay for the 

cost of the undcrlymg network infrasnucmre. Thus, the Commission’s rule diverts access charge 

revenues that were designed to support the network infrastructure and simply adds to the 

uneconomic arbitrage oppormnity available to UNE-P carriers. Indeed, one consultant 

emphasizes that a key “benefit with the WE-P/CLEC arrangement” is the ability to collect 

M. Crossman, et. a/, J.P. Morgan Secuntics, h e . ,  Jndusrry Update - No Growth Expecred ?/ 

for Bells in 2003 at 15 (July 12,2002). 

’’ See Scott Cleland, Precursor Group, “Why LINE-P 1s Going Away: Telecom ’s Changing 
TrOJr/eClO~” (on. 2,  2002). 

Ltgg Mason, WE-P Relief lnvesrors Expect Too Much at 9 (Dec. 19,2002). 6, 
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access charges from long distance c a m m  and touts the fact that “UNE-PICLEC’S can pay their 

ILEC bills bust with the access charges they receive] and keep all of the revenue they collect 

from their End Users.”” The consultant’s website goes so far as to provide a “calculator” to let 

carriers estimate how much they can collect through this access charge loophole. 

U. THE CURRENT PRICING RULES FOR UNE-P ARE PROFOUNDLY 
UNECONOMIC, lMPEDE COMPETITION, AND HARM BOTH THE 
TELECOMMUNICATIONS INDUSTRY AND THE ECONOMY AS A WHOLE. 

Actual market experience in the tlme since the current pncing rules were adopted 

demonstrates that those rules have produced UNEP prices that fail to compensate the 

incumbents fairly for the use of their networks and that deter, rather than promote, investment in 

competing telephone networks and services. The effect of those rules has been three-fold. 

First. the application o f  TELRlC rules to UNE-P has created a system of uneconomic 

arbitrage that has devalued existing investments by incumbents and newer entrants alike in the 

nation’s telecommunicatlons infrastructure and is inherently deflationary As one analyst put it, 

“the macroeconomic consequences of the FCC’s TELRlC fiat was to devalue three quarters of 

the Nation’s telecom infrastructure by two-thirds.’” Indeed, the market capitalization of the 

telecommunications and equipment manufactunng sectors has declined by some S2 trillion since 

2000 alone *‘ 

I’ 

telecom.com/ (visited June 22,2003). 
See ISG Telecom, “Revenues for the LME-P CLEC,” available a f  http://www.isg- 

Hearings before the Subcomm. On Telecommunicafions Trade & Consumer Profecrton of 
fhe House Commerce Comm., 106th Cong. 2 (May 25,2000) (Wnnen statement of Scott 
Cleland. Managing Director, The Precursor Group) (“Cleland Statement”). 

9’ See, e g , S. Rosenbush, et nl . “Inside the Telecom Game: How a Small Group of 
Insiders Made Billions as the Industry Collapsed,” Business Week 34 (Aug. 5,2002) (“Investon 
have lost some $2 trillion (in telecom] as stock pnces have tumbled 95% or more from their 
highs.”), P Starr, “The Great Telecom Implosron,” m e  Americon Prospea 2024 (Sept. 9.2002) 

5 

http://telecom.com
http://www.isg


The rules have created this result by allowing camers with no facilities of their own to 

drain literally billions of dollars of revenues away from the competing providers that deploy and 

maintain that infrastructure. The TELRIC rules devalue the investments of incumbent camers 

by prescribing rates for those facilities that substantially understate any real-world measure of 

their costs. And they devalue investments by competing facilities-based providers because 

CLECs that take advantage of the arbitrage opportunity created by TELRIC, particularly when 

applied to UNE-P, can undercut those investments. Thus, as one analyst has concisely 

explained. the “consequences of the FCC’s strategy has been to efftctively devalue all 

infrastmcture investment by everyone, incumbents and competitors alike.” See Cleland 

Statement at 2 

Second, the application of TELRIC to UNE-P has unquestionably contributed to a 

massive decline in telecommunications industry investment. directly conhavening the core goal 

of the 1996 Act. Because of the importance of the telecommunications sector to the overall 

economy, it also has hampered economic growth. 

As independent analysts at Mcffinsey & Co. and JP  Morgan have explamed. lhe 

incenhves created by TELRIC are clear. “[nJo company will deploy and scale facilities if it can 

achieve similar economics immediately by rentlng network elements from the ILECs - all with 

little up-front investment ’*Ip‘ Similarly, as Scott Cleland of the Legg Mason Precursor Group 

put it, “why overbuild if one can lease it more cheaply than one can build it? We strongly 

(“Out of the $7 mllion decline in the stock market since its peak, about $2 trillion have 
disappeared in the capitalization of telecom companies.”) 

- Mcffinsey & Co and JP Morgan H&Q, Broadband 2001. A Comprehensrve Analysis of 
Demand, Supp!v, Economics. and Indusrty Dynamics in  rhe U.S. Broadband Market at 18 (Apr. 
2,2001) 

IO1 
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suspecr that the success ofthe UNE-P resale will adversely affect the incentive for facilities- 

based c~mpetit ion.”~’ Other analysts have likewise concluded that “[S]IX years following the 

Act, we are left with virtually no struclural incentive for any company to ever build an 

alternative local network that will compete with local camers over time”’2i and that ”under a 

more rational local competitive framework, overbuilding might have occurred to a greater 

extent.”G’ 

The numbers bear this out According to one recent report, between 2000 and 2002, as 

previously prescribed TELRIC rates were further slashed, overall mvestmeni by winline 

telecommunications camers declined from $104.8 billion to $42.8 billion -a  decline of more 

than $60 billion in just two years M‘ This downward trend applies to incumbents and competing 

camers alike. For example, one analyst estimates that total capital expendims by the Bell 

companies combined declined by approxlmately 35 percent from 2001 to 2002 alone L$’ 

Meanwhile, capital expenditures by facilities-based CLECs reportedly declined by 19 percent 

from 2000 to 2001, and by 56 percent from 2001 to 2002.161 And the Wall SfreefJournol 

ui 
Away. Telecom Competirion’s Changing Trapctory (Oct. 2, 2002). 

u’ 
on FCC Order at 2 (Feb 25,2003) 

- 
3 (Aug. 9,2002). 

- 
(June 2003). 

- 

l# 

2003 at IO (Apr 2003). 

Cleland Statement at 2, see olso S .  Cleland, Precursor Group, Why UNE-Pis Going 

Gregory P. Miller, e? of.. Fulcrum Global Panners, Wireline Communicotions: Thoughu 

131 B Robens, et ai., Dresdner Kleinwon Wasserstein, UNE-P The Unprojifable RBOC at 

141 Skyline Marketing Group, CopEx Report: 2002 AnnualReport, Camer Data Sheet 1 

i5/ UBS Warburg, Are iheBells Growing Less Profifoble? at 41 (Apnl 16,2003) 

Association for Local Telecommumcations Services, The Store of Local Compelitton 



recently reported that “spending on equipment by the six major telecom operators that have 

reported was down an average of 19% in the fin1 quarter [of 20031 compared with the same 

period the year before, widely considered to be the worst year in the telicom mdustry’s 

history.“u’ 

In fact, many ostensible competitors state that under the c m n t  rules they have no 

intention of ever deploymg their o m  facilities. One CLEC. for example, has told investors that 

its “UNE-P-based business model allows us to avoid significant capital investments in network 

facilities.”w Similarly, other CLECs have assured the markets that they *‘can now kaM the 

necessary elements of the Bell network - wlthout the need for costly network urfrasrmchrrc. 

which allows us to earn attractive gross margins” and that they are udeploylng very little capital” 

to provide UNE-P service.?g’ 

The arbitrage oppommty is so great i t  even has spawned the creation of a cottage 

indusuy dedicaied to helping companies “become a WE-P  CLEC” III order Lo take advantage of 

the “50% to 70% Net Profit Available” in an environment when “[n]o cqupmeni investment is 

required!”tP/ One consultant informs poiential UNE-P carriers that “no switching equipment is 

171 - 
St. 1. (Apr. 28,2003). 

u/ 

” 

Using UNE-P To Develop a Strong and Profitable Local Presence, Goldman-Sachs Telecom 
Issues Conference, New York, NY (May 7,2002); see also Talk Amenca, Form IOWA at 6 
(SEC filed Apr. 12,2002) (Talk Amenca “believes that WE-P currently provides it with a cost- 
effective means of addmg local service to its existing long distance product offenngs.”). 

A. Latour, et ai., A Wrong Number for Telecom Big Operators Cur Spending 19%. Wall 

See Z-Tel, 2001 Annual Report at ii (“2-Tel was formed around UNE-P.”) 

Talk Amenca, 2001 Annual Reporc at 7; Wayne H u y d ,  Chef  Operating Officer, MCI, 

See American Discount Telecom, “50% to 70% Net Profit Available to Competitive 
Telephone Companies,” available a f  bttp //a-adt.com (visited June 5,2003); see also “The U S 
Supreme Coun Wants CLEC’s To Make More Money With UNE-P! You Don’t Need Resale 
Anymore!,” available a1 http://a-adt condune-p-clec.htm1 (visited June 5.2003). 
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required, but instead you lease pons on the ILEC’s suritches for a fraction of the cost of 

purchasvlg equipmen!,” whch produces “profit margins” that “range from 50-90%.”LL‘ 

In addition to declining investment in new facilities. the c-t TELRlC rules also have 

caused CLECs to curtail the use of their exisring facilities in favor of the UNE platform at 

artificially low TELRJC rates. For example, in just eight states where camen now make 

extensive use of UNE-P, competing camen connected more than 600,OOO / m e r  Iincs to their 

own switches using unbundled loops in 2002 than they did in 2000 

time, competing carriers nationwide added more than 9 million W - P  l i n a  - an increase of 

approximately 2000 percent. Id. at 16 Independent analysts have observed the same and .u  

Moreover, compeung camcrs not only arc adding substantially fewer new lines to thelr 

D u n g  the Same penod of 

existing facilities, but have begun to move exisfingcustomers that they were serving using their 

own facilities to W platform arrangements. For example, evidence filed with the Commission 

in its Triennial Revim proceeding demonstrated that a number of c a m m  had begun to transfer 

lines off their own switches and onto UNE-P anangernen~s.~’ This trend is consistent with the 

2” 

z’ 

Jersey, Massachusetts, Georgia, Florida, Illinois, California and Texas. 

23’ 

Telecommunicanon Services - Maderaring Expectarians for Triennial Review - lndusfry Reporf 
at 13 (Feb 18,2003) (Tompetitor UNE Lines with CLEC switching declined to 35% (or 4.1 
million) of total UNE switched lines This compares to 39% (3.7 million) in the preceding six 
months and 67% as at December 1999. We expcct this trend to continue as CLECs pursue UNE- 
P based strategies in additional markets.”). 
B/ 

Obligation oflncumbent Local Exchange Carriers, CC Docket Nos. 01-338. et ai. (FCC filed 
Oct. 23.2002), Letter from William Barr, Verizon, to Michael Powell, FCC, a! 17-18, artached 
ro Ex Parte Letter from Ann Berkowitz, Vcrizon, to Marlene Donch, FCC. CC Docket No. 01- 
338 (Oct. 16,2002) 

ISG Telecom, Revenues for the UiVE-P CLEC, available of  hnp://www.isg-telccom.com. 

Repon on Negative Eflecf of LINE-P at 15-16 The eight states are New Yo& New 

See. e.g., R.E. Talbot, RBC Capital Markets, lnvestext Rpt. No. 7229059, Integrated 

See, eg., UNE Rebuttal Report 2002 at 3 I ,  n.161, Review of the Secrion 251 Unbundling 
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Comnussion’s own data, whch shows that the number of CLEC-owned lines other than those 

provided through cable decreased by 700,000 lines between December 2000 and December 

2002, while the number of WE-P  lines increased from 2.8 to 10.2 rmllion. Report on Negorrve 

Effect ofthe W E  Plarform at 20. 

CLECs also have expanded the use of UNE-P to classes of customers that previously 

were served predominantly using some or all of the CLECs’ own facilities. This trend is evident 

in the business market, which has previously been a particularly attractive market for competing 

carriers 10 deploy their own facilities. For example, the percentage of competing carriers’ 

business lines served by UNE-P in Verizon’s region more than doubled (from 6 percent to 13 

percent) from the end of 2001 to February 2003. Repori on Negative Eflecr of the UNE Plat/onn 

at I f .  Other examples abound. 

The reason for this trend is succinctly stated: TELRlC not only deters camm from 

investing in the fmt place, it also harms those competing carriers that have chosen to pursue a 

facilities-based strategy because such camers find themselves competing against below-cost 

LTNEs. Facilities-based carner Allegiance Telecom, for example, has indicated that low UNE-P 

prices “mak[e] it more difficult for efficient facilities-based [competitive local exchange carrim] 

to compete independent analysts too have recognized that TELRIC’s artificially low prices 

harm facilities-based carriers Credit Suisse First Boston noted that it “turned pessimistic about 

the extent to which Cox Communications will generate money from offenng local telephone 

service over its cable TV systems” because “the long distance camers’ use of UNE-P has picked 

’’ See Letter from Kevin M. Joseph, Vice President Government Affairs, Allegiance 
Telecom, Inc , to the Magalie Salas, FCC, CC Docket No. 96-98, Anachment at 2 (Feb. 2,2001). 
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up speed of late *'& Sirmlarly, L e g  Mason, commenting on WorldCom's plan to expand its 

UNE-P offenngs, wmte 'the more succesSful the plan is, the more it will reduce the 

attracuveness of the telephony opportunity for cable 

nhrrd, the TELRlC rules have precluded the development of a rational wholesale market. 

Incumbents have wery incentive to recover theu costs by filling their networks with revenue- 

producing traffic While an incumbent would generally prefer to have the a d  user as its 

customer and collect the resulting retail revenues, it clearly would rather collect the revenue 

generated by having the wholesale traffic on its network than forfeit this revenue entirely 

because that traffic ended up on alternative facilities, such as cable and wireless networks. This 

is particularly true because incumbents already are losing millions of lines and billions of 

minutes to facilities-based competitors, includ~ng cable telephony providers, wireless carriers. 

and less traditional sources of competition such as voice over IP, e-mail, and instant messaging. 

See generally Repon on Negurrve Eflecr of rhe UNE Pluform at 20-29. Thus, incumbents have 

strong reasons to enter into rational, voluntary wholesale arrangements at compensatory rates. 

Incumbents find themselves in a similar position to AT&T when the long distance market 

was opened to competition In that case, as here, AT&T had market incentives to offer 

competitive but rational terms to wholesale customers to keep as much long distance traffic as 

possible on its network rather than having traffic migrate lo competmg facilities. As a resuh, a 

wholesale market developed In which camers purchased capacity from AT&T at compensatory 

George Mannes, Cox's Prospecrs/or Growth May Be Fuding, The Smet.com (Sept. 19, 
2002). uvuiluble of h~p:l/www.thestreet.comltech/geor~emannes/10043045.h~l (citing Credit 
Suisse First Boston analyst Lanr Warner) 

B Levin, et 01.. Legg Mason Wood Walker, WorldCodMCI Bundled Phone Offer 
Chullenges Riwls. Regulutors at 2 (Apr 23,2002). 
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rates and resold that capacity to end users. TELRIC. particularly when appllcd to WE-P, has 

precluded the development of a similarly rational wholesale market for local telecommunicatmns 

by setting rates that are well below the costs of any real-world m e r ,  

111. THE COMMISSION HAS AMPLE AUTHORITY TO TAKE INTERIM STEPS 
TO LIMIT THE HARMFUL EFFECTS OF APPLYING THE CURRENT 
PRICING RULES TO UNE-P. 

The Comrmssion has ample authonty to adopt intenm measures to amellorate the most . 
h a 6 1  aspects of the current pricing rules while it completes its proceeding to reform those 

rules more generally. 

As an initial matter, the relevant provisions of the Act do not, as the Commission has 

recognized, require the current TELIUC pricing rules. Rather, section 252(d)(1) specifics only 

that UNE prices are to be based on “the cost . . . of providing . . . the network element,” plus a 

“reasonable profit.” The generality of those terms led the Supreme Corn to conclude that the 

statute “leaves [pncing] methodology largely subject to the Commission’s discretion ’‘2R’ 

Likewise, the Commission has recognized that nothrng m the Act or elsewhere requires that 

pnces be based on “a particular vanant of forward-looking economic cost, such as TELRIC.’azp’ 

* 
‘cost’ as an intermediate term in the calculation of ‘just and reasonable rates,”’ and “regulatory 
bodies requlred IO set rates expressed in these terms have ample discretion to choose 
methodology.”) (internal citations omitted); id. at 500 (“p]ords like ’cast’ ‘give rate setting 
comss ions  broad methodological leeway; they say little about the ‘method employed’ to 
determine a particular rate ”’) 

See Verizon Communications v. FCC, 535 US. 467,499-500 (2002) (“[Tlhe Act uses 

See. e.g., Memorandum Opinion and Order. AT&T Corporation v. Bell Atlantic 
Corporation, er al., IS FCC Rcd 17066, 17069 7 9 n.16 (2000) (“In citing past examples of 
approaches to fonvard-looking cost, we did not somehow confine the term ‘forward-looking 
economic cost’ to those examples, nor did we convert the requirement in the text of the Merger 
Order - that Bell Atlantic employ forward-loolung costs as a general matter - into a more 
ngorous requirement that Bell Atlantic employ a particular vanant of forward-loolung economic 
cost, such as TELJUC.”). 
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As discussed above. it i s  now clear that applying TELRIC to W E - P  arrangements does not 

come close to permitting incumbents to cover any real-world measure of their costs of p rov ihg  

UNEs. forward-looking or otherwise, let alone earn a reasonable profit. 

Similarly, nothing in the Act says a word about the LINE-P. Rather, the W - P  is a 

regulatory consrmct devised by the Commission. As Charman Powell has explained, UNE-P 

“wasn’t m the statute. It was sort of a creative combination of the Commission.”w The Act 

obligates an incumbent only to lease to competitors individual pieces of its network that satisfy 

the necessary and impair standards of section 251(d)(2) or to provide wholesale services fo1 

resale by compenton at a discount based on the incumbent’s “avoided costs.” The Commission 

determined, however, that incumbents also must provide access on an “unbundled” basts to a 

fully bundled ‘platform” of facilities necessary to provide precisely the service chat the 

incumbent already provides This is beyond the requirements of sections 251 and 252 

themselves. AIthough the Supreme Court upheld the Commission’s discretion to embrace t i u s  

“all elements” fiction under the Act, lowu Urils. Bd. Y. FCC, 525 US. 366,392-93 (1999). it said 

nothing to foreclose a different result based on actual market experience m the tune since then. 

In any event, to the extent that the Commission had discretion to create the UNE-P, it 

also has discretion to define the pricing rules that apply. In particular, the Commission would be 

well withm its interpretive authonty to hold that, when a CLEC wishes to purchase a platform of 

all the network elements necessary to provide an existing semce, the compensation to the 

22‘ “Powell Defends Stance on Telaom Competition,” Communications Daily (May 22, 
2001), see also Comperrrion lssues in rhe Telecommunicotions Indusny, Hearings before the 
Senate C o r n .  on Commerce, Science, and Transportation. 108th Cong. (2003) (Written 
statement of Michael K. Powell, Chairman, FCC) (“WE-P is not a network element, nor does 
the statute provide for it as a complete entry vehicle. UNE-P IS a consequence of previous 
regulatory decisions . . ”) 
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incumbent should be no lower than under the resale pricing standard prescnbed by Congress (or 

at alternative rates a CLEC negotiates with the ILEC). See 47 U.S.C. $5 251(c)(4), 252(d)(3). 

Such an approach would have immediate and beneficial effects by ending the most pemic1ous 

form of uneconomic arbrtrage and the disincentives It creates for investment by incumbents and 

entrants alike. At the same time, as Congress itself detemuned by including the resale provision 

within the Act, it would provide a means for CLECs to enter the market and establish a customer 

base while they deploy at least some of their own facilities. 

Likewise, the Commission has ample authority simply to elimmate the fiction that a 

UNE-P camer provides exchange access semces to originate and terminate long distance traffk 

on a UNE-P h e ,  and forbear from its current rule that UNE-P carriers are entitled to collect pcr- 

minute access charges from lXCs for the provision of exchange access service.1L’ In reality, a 

CLEC that purchases UNE-P simply acts as a marketer of local Services provided using the 

incumbent’s facilities. It IS the incumbent that continues to provide exchange access for the 

ongination, lerminaoon, and transpon of long distance calls. Indeed, in the case of exchange 

access service, a W E - P  camcr does not even engage in the retail marketing functions that it 

does in connection with local service. And because exchange access charges were designed as a 

way to help pay for the underlyng network infrastructure, determining that the incumbent, as the 

underlyng facilities provider, is entitled to the per-minute access charges would ensure that the 

First Repon and Order, lmp/emenrat~on ofthe Local Competrtrori Provisions ofthe 
Telecommunrcations Acf  of1996, 11 FCC Rcd 15499 l m  358-65 (1996) (“Local Competition 
Order”). 
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underlying network provider receives the payments thai were intended to suppon the ongoing 

operanon and mamtmance of that network.22’ 

Moreover, such an approach also is consistent with the expressed intent of Congress that 

the 1996 Act should not disrupt the preexisting access charge r q m e  that helped pay for the 

local network. Section 25 I(g) of the Act expressly provides that LECs “shall provide exchange 

access . . in accordance with the same equal access and nondiscrimrnatory intercomectim 

restnctlons and obligations (including receipr ofcompensurron) that apply to such came? prior 

lo the Act. 47 U.S.C. 5 251(g) (emphasis added). As the Comrmssion has stated in describing 

the effect of section 251(g), “[blefore Congress enacted the 1996 Act, LECs provided access 

services to lXCs and to information service providers in order to connect calls that have1 to 

points - both interstate and intrastate - beyond the local exchange. In turn, both the Commission 

and the states had in place access regimes applicable to this aafftc, which they have continued to 

modi@ over time It makes sense that Congress did not intend to disrupt these pre-existing 

relationships Thus, the Commission may properly condition the continued availability of 

UNE-P at TELRlC rates on the payment by long distance camers of per-minute access charges 

to the incumbent 

See. e g , Fust Report and Order, In the Matter of Access Charge Reform, 12 FCC Rcd 
15982 f l  17,21 (1997) (noting that “[tlhe access charge rules provide for the recovery ofthe 
incumbent LECs’ costs assigned to the interstate jurisdiction” for “the costs of th[e] common 
plant” that is “needed to onginate and terminate interstate long-distance calls”). 

l?‘ Order on Remand and Report and Order, Implemenlutron of rhe Local COmpehhOn 
Provlsrons in rhe Telecommunicarions Act of 1996’ Intercurner Compensarron for ISP-Bound 
Trufic, 16 FCC Rcd 9151,9168 1 3 7  (2001). Although the D C. Circuit subsequently cnticizcd 
the Commission’s reliance on section 251(g) in this order, it did so on the ground that “there had 
been no pn-Ad obligation relatlng to Intercarrier compensation for ISP-bound traffic.” 
WorldCom, Inc v. FCC, 2 8 8  F.3d 4 2 9 , 4 3 3  (D C Cir. 2002) That reasoning obviously is 
inapplicable to access charges for exchange access service, for which there clearly were rules 
and obligations in place prior io the Act. 
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. 
Although the Commission previously concluded that incumbents should not tefelvt 

exchange access charges when they provide network elements, it is free to forbcar from that 

conclusion as it applies to the WE-P for several reasons. Fmt, the Commission previously 

reached this conclusion based primarily on the theory that ‘TELRIC rates “rcpnsent[] hi1 

compensation to the incumbent LEC for use of the network elements that carriers purchase” and 

that permining recovery of access charges accordingly would “constinrte double 

As described above, marketplace experience since the Commission’s decision has demonstrated 

that UNE-P rata clearly do not provide mncumbents recovery of any real-world measure of their 

costs. In any event, there would be no double recovery even if TELRIC were not flawed. The 

incumbent would collect only one usage-based charge for each call: i t  would receive only per- 

minute access charges from long distance camen for long distance calls, and it would receive 

only per-minute UNE charges (e.g., switchmg and shared transport charges) from CLECs for 

local calls. 

Second, the Commission has not explicitly considered whether its access charge 

conclusion should apply in the case of the UNE platform, an issue that raises unique interpretive 

questions concermng the applicability of the resale and WE pncing standards to a regulatory 

construct that is as a practical matter largely identical to a resale arrangement Because the UNE 

platform is nothing more than a regulatory fictlon that allows a CLEC to pay T E W C  rates 

rather than the wholesale rates prescnbed by statule for what amounts to a resale arrangement, 

the Comrmssion may reasonably conclude that the fiction should not extend so far as to deprive 

the incumbent of the access charges it would receive under a standard resale arrangement. 

First Report and Order, In the Maner ofiiccess Charge Reform, I2 FCC Rcd 15982 1 SI 

337 (1997), see also Local Competition Order1 363. 
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Third. because neither the UNE platform nor the TELRlC methodology is sacrosanct. to 

the extent that UNE-P continues 10 be available at TELRIC rates while the Comission 

completes IS proceeding to reform its pricing rules generally, it IS well within the scope of the 

Commission’s power to condition that discretionary availability on the incumbent’s receimg 

payment of per-minute access charges for any interstate traffic onginaied or terminated on the 

h e  at issue.s’ The Commission, of course, rouanely conditions the availability or approval of a 

particular benefit on the fulfillment of particular conditions.w 

Fourth, as the Commission itself concluded m the Local Comperinon Order, nothing in 

the statute precludes it from determining. at least on an intenm basis until it reforms its TELRlC 

rules, that in order to promote an important statutory goal, the incumbent should collect per- 

minute access charges for the originarion or termination of interstate t r a f f i ~ . ~ ’  Though the 

See. e.g., UnrredStarer v Chesapeake & Ohio R.R., 426 US. 500,514-15 (1976) 
(upholding as “a legitimate, reasonable, and direct adjunct to the Cornmission’s explicit statutoq 
[suspension] power” the ICC’s authonty agency to withhold suspension of a tariff that would 
mcrease railroad rates subject to the condition that the railroad use the resulang proceeds for 
capital improvements and deferred maintenance), Trans Alaska Pipeline Rare Cases, 436 U.S. 
63 1.655-56 (1978) (upholding ICC order suspending oil pipeline’s imtial rate tariff but 
permitting pipeline lo file revised tariff, at specified interim rates, to take effect on one-day’s 
notice, subject to the condition that the pipeline agree to refund the difference between any 
amounts collected dunng and after the suspension p o d  and the amounts ultimately held to be 
reasonable) 

See, e g., Seventh Report and Order and Further Notice of Proposed Rulemaking, Accers 
3-4 (2001) (conditioning the ability of CLECs to conrinue Charge Reform, 16 FCC Rcd 9923 

temporanly to charge above-market rates for termmating access in exchange for a mechanism 
under which those rates would be required to benchmark to lLEC rates over time); Order on 
Remand and Report and Order. lmplemenrarion of the Local Competition Provisions an ?he 
Telecommunicanom A a  of 1996, Intercarrier Compensation for ISP-Bound TraBc, 16 FCC 
Rcd 9151 9 89 (2001) (conditioning the ability of lLECs to take advantage of the new intercamer 
compensation regime on their willingness to offer “to exchange all trafic subject to section 
25 l(b)(5) at the same rate”) 

See Local Competition Order yq 726-27. The Commission’s decision on this score was 
upheld by the Eighth Circuit in Comperrtrve Telecommunrcarrons Ass ‘n v. FCC, 117 F.3d 1068 
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reasons justifyng forbearance here differ somewhat from those on which the Commission =lied 

for its decision in the Local Cornperinon Order, the need here is no less compelling Indeed, m 

that case, the Commission was concerned that entry and mvestment decisions “would be dnvcn 

by regulatory distonions . . rather than the unfettered operation of a competitive market ” Locol 

Cornperinon Order 7 719. hkewise, the application of below-cost TELRIC rates to UNE-P, 

combmed with CLECs’ ability to collect per-mmute access charges from IXCs, has led to 

massive regulatory arbitrage that is distortmg c a m m ’  mvestment and entry decisions. 

In sum, the Commission has ample discretion to forbear from applyng TELRlC to UNE- 

P or, alternatively, to permit UNE-P c a m m ,  rather than incumbents, to collect per-minute 

access charge revenue. 

IV. THE STANDARDS FOR FORBEARANCE ARE UNQUESTIONABLY 
SATISPIED. 

Section IO of the Act provides that the Commission “shall” forbear from applyingany 

regulation or any provision of the Act to telecommunications camers if the Commission 

determines that the three conditions set forth in Section 10 are satisfied. All of Section 10’s 

conditions are met here. Indeed, given h e  flaws inherent in the current pncing rules for UNE-P 

(8th Cir. 1997). Of course, the only issue in that case was whether the Commission’s decision to 
requue payment of certain access charges to incumbents on an intenm basis was reasonable, and 
the court’s only holding was that the decision was reasonable. To the extent dicta in that 
decision nu& be read 10 suggest that the Act required those charges to be phased out under the 
circumstances at issue there, that obviously does not tie the Commission’s hands here. On the 
conuary, neither the Commission’s nor the court’s decision reflected any consideration of the 
unique circumstances presented by a CLEC‘s use of the UNE platform at TELRIC prices, nor 
did it take account of the Commission’s power to condition the availability of the W E  platform 
at those prices on the payment of such access charges. Moreover, here the Commission would 
not be requinng CLECs topoy access charges in addition to UNE rates as it did in the Local 
Comperrfion Order; rather, it would simply be forbeanng from its decision allowing them to 
collect that revenue from long distance camers in the fust place based on a recognition that a 
UNE-P carner does not provide exchange access semce. 
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and the negative effect they have on the development of facilities-based competitlm, the public 

interest requires that the Commission move expedittously to remedy the most harmful aspects of 

those pncing rules 

A. The Current Pricing Rules for UNE-P Are Not Necessary To Ensure That 
Charges, Practices, Classifications, or Regulations Are Just and Reasonable 
and Are Not Unjustly or Unreasonably Discriminator).. 

With respect to the first prong of the section 10 analysis, and as the foregoing dscussion 

amply demonskates, the current pricing rules for UNE-P are not necessary to ensure just, 

reasonable, and nondiscnmmatory rates. This is true for several reasons. 

Fmf as discussed above, the current pricing rules produce rates that are well below any 

rational measure of the costs of providing the UNE-P and accordingly - far from being 

“necessary” io ensure just and reasonable rates -actually result m unjust and unreasonable rates. 

Such rates are unjust because they do not cornpensate ILECs for even the actual forward-looking 

costs that incumbents incur on behalf of the CLECs that purchase the UNE-P. And they are 

unreasonable because they discourage investment by all camers and thereby undermine one of 

the COR goals of the 1996 Act 

Second, the current pncing rules for UNE-P are not necessary to ensure just and 

reasonable rates because there are better altemat~ves. Ultimately, of course, the Comrmssion can 

and should revise its pncing rules so that UNE rates are set based on the incumbent’s actual 

forward-looking costs. But even pnor to completing that general reform, as descnbed above, the 

Because, as discussed above, neither TELNC nor W E - P  IS required by the Act, Section 
Iqd) of the Act in no way limits the Commission’s ability to forbear from applying its current 
pricing rules for WE-P.  Thai section only precludes the Commission from forbearing “from 
applying the requrremenls of section 25 I(c) or 271 . . . until it determines that those requirements 
have been fully implemented.” 47 U.S.C $ 160(d) (emphasis added). In addition, once a camer 
receives long distance authority in a given state, the Commission itself has concluded that those 
requirements have been hl ly  implemented See 47 U.S.C Q 271(d)(3)(AXi) 
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Commission can forbear from applytng the portion ofthe current regime that entitles WE-P 

camm to collect per-minute access charges from long distance camcrs. Similarly, the 

C o m s s i o n  can forbcar from applylng TELRlC to UNE-P and say that incumbents should 

receive compensation for Uh’E-P that is no less than provided under the resale standard thereby 

restonng the balance that Congress onginally struck. 

Finally, the current pnclng rules for WE-P are unnecessary to ensure nondiscnrmnatory 

rates. First, they are not necessary 10 protect a p n s t  discnrmnation among CLECs because, to 

the extent that the Commission determined that the resale pncing standard should govcm in 

place of TELRIC in the case of WE-P, the same rates would apply to all CLECs. Likewse, 

forbearance fmm the Commission’s decision allowing CLECs to collect access charges would 

not differentiate among CLECs. Nor is there any plausible argument that the current pncing 

rules arc somehow necessary to protect against discrimination between CLECs and incumbents 

themselves. To the contrary, those rules discriminate against rncumbenrs by providing CLECs 

access to network facilities at rates below the costs that the mcumbat itself must bear when it 

uses those facilities. Accordingly, forbearance is required to elminate this disparity and put 

incumbents and CLECs on the same footing. 

B. The Current Pricing Ruks Are Not Necessrry for the Protection of 
Consumers. 

Similarly, with respect to the second prong of section IO, applylng the current pricing 

rules to UNE-P is not necessary to protect consumers. On the conttary, forbearance will 

affirmatively further consumer interests by encouraging the development of facilities-based 

competition and by promoting the kind of innovation and meaningful consumer choice that only 

real, as opposed to merely “spthetic,” competition can produce. Thus, applying the current 
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pncmg rules lacks “a strong connection” to, and is not “required to achieve[,] the desired goal of 

consumer protection.” CT1A v. FCC, No. 02-1264. slip op. at 17 (D.C. Cir. June 6.2003). 

As demonstrated above, the current pncing rules have dampened investment and 

innovation by incumbents and cornpetiton alike and encouraged CLECs to rely on WE-P even 

in cases where they could provide service more efficiently usmg at least some of their own 

facilities The result has been fewer genume choices for consumm than would othenvise exist. 

While carriers using W E - P  can “compete” with incumbents m t ams  ofmarketing and other 

retailing functions, because they rely on the same underlying network facilities as the incumbent. 

their ability to innovate and offer new services or functionalities is limited. As Justice Brcycr 

observed, “[ill IS in the unsharcd, not in the shared, portions of the enterprise !hat meaningful 

competition would likely emerge.”’ Thus, forbeanng will remove the disincentives for efficient 

investment and af f ia t ive ly  promote consumer mterests by triggaing the virtuous cycle of 

investment and innovation that only real facilities-based competition can produce. 

There also IS no basis for any claims that applying the current pricing rules to UNE-P is 

necessary to prevent consumers from bemg harmed. On the contrary, while forbearance may 

mean that CLECs have smaller profit margins than they currently do for services that they 

provide using UNE-P at amficially low TELRlC rates, they will be in no different position than 

mcumbents Like the incumbents and other competitors, CLECs usmg W E - P  will have to make 

business decisions about how best 10 recover their costs over their full range of services and 

customm While some individual customers or services may not be profitable because of 

uneconomic retail pnce regulations, that same problem confronts the incumbents. It merely 

D’ lowa Urds Bd 525 US. at 429 (Breyer, J., concurring in part and dissenting in part). 
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means that, like incumbents, CLECs will have to serve a range of customers and provide a 

variety of services in order to recoup their costs 

Indeed, one of the clear trends that has emerged as a result of competitlon from 

alternative delivery platforms is for smtce  providers to offer a wide a m y  of bundled service 

options that provide consumers numerous services at a single atbactive pnce. Thw trend began 

wth new pricrng plans introduced by wireless providers that included flat rated bundles of 

minutes (including any distance mmutes), packaged together wth additional smtices such as 

voice mail and caller ID. Likewise. today cable companies offer their own packagc deals. For 

example, Cox Communications offers the Cox Value Bundle, where a customer can “save up to 

$238” by subscribing lo “all three services - Standard Cable, High S p e d  Internet, and Digital 

Telephone.’@’ Similarly, facilities-based competing carriers also offer bundled services. For 

example, RCN repons that its RCN Essentials package allows the customer to “build [their] own 

bundle [by combming] Cable TV, unlimited local Phone Service, and High-speed Internet.’*’ 

In the face of competition from these competing facilities platforms, incumbents have rolled out 

innovative packages of their own. For example, Venzon’s “Venations All” plan allows 

customers to “save as much as a third off the regular price of individual services” with annual 

savings of “$250 a year for the long distance, wireless and DSL components” and “$800 per year 

when local services are included.’a 

+.@ 

http://www.cox.comlhamptonroads/bundle.asp. 

‘’ 
COX Communications, Hampfon Roads, VA. Bundle Savings, available ai 

RCN, Essentials, available ar hnp.//www.rcn.com/esseniials/index.php. 

Verizon Press Release, Verizon Revolutionizes Communications Service for Consumers 
With one Package, One Call, One Bill.for Local. Long-Distance, DSL and Wireless at 2 (Aug. 6, 
2002). 
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Consequently, consumers already have begun to see the benefits of real competltion from 

multiple facilities-based platforms. BY restoring incentives for further investment in alternative 

facilities and technologies, forbearance from applymg the current pncing mles to UNE-P will 

only accelerate dus trend. 

C. 

Finally, with respect to the third prong of the analysts, forbearance is in the public 

Forbearance Is Consistent with tbe Public Interest. 

intmst. 

As explained in detail above, the current pricing rules have contributed materially to a 

massive decline in telecommunications investmeut.’’ Forbearance will reston rational 

investment incentives and help 10 turn this disturbing tide, while also promoting “competition 

among providers oftelecommunications services.” 47 U.S.C. g 16O(b). The benefits of added 

investment will flow not just to the telecommunications sector itself, hut also to the ailing 

equipment manufacturers and high-tech sectors. Indeed, because of the importance of the 

telecommunications industry to the overall economy, forbearance can contnbute to economic 

growth and the country’s mternaiional economic competitiveness. 

In addition, by encouraging camers lo deploy redundant network facilities that could 

become cntical in the event of a terronst attack or some other calamity that might befall the 

incumbent camers’ networks, forbearance also will contribute to national secunty. As Chairman 

Powell has noted. “[olnly through facilities-based competition can our Nation attain p a l e r  

42‘ 
Brief #112 (Dec 2002); S. Rosenbush, et al., When Will the Telecom Depression End?, Business 
Week (Oct 7,2002) 

Robert E. Litan, Tile Telecommunicorions Crash: What To Do NOW?, Brookmgs Policy 
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network redundancies for sccunty purposes and national emergencies.’*’ Commissioner Manm 

also has acknowledged the imponance of redundant network facilities to national secunry stating 

“as we saw on September I I ,  there are network reliability and secunty advantages to having 

multiple facilities-based competitors ’&’ In light of all these considerations. forbearance 

unquestionably will promote the public interest. 

*’ 
XI Conference, New York, N.Y. at 6 (Ocl 2,2002) 

u’ Kevin J Manin, Commissioner, Federal Communications Commission. Framework For 
Broadband Deployment, Remarks Before the National Summit On Broadband Deploymenf (&I. 
26,2001). 

Michael K. Powell, Chairman, FCC. Remarks Before he Goldman Sachs Communicopia 
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CONCLUSION 

For the foregoing reasons, the Commission should forbear from applying its currcnt 

pricing rules to the LW-P. 

RcspcctfuUy submitted, 

Of Counsel: 
Michael E. Glover k l i e  V. Owsley 

Donna M. Epps 
Verizon 
1515 Nortb Cow House Road 
Fifth Floor 
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(703) 351-3100 

Lpo R. Charpn 
S a n k  C. Jain 
Wiher. Cutler & Pickering 
2445 M Svwi ,  NW 
Washington. DC 20037-1420 
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Counsel for Verizon Telephone Companies 
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ATTACHMENT A 

THE VERIZON TELEPHONE COMPANIES 

The Venzon telephone compames are the local exchange camels affiliated with 
Venzon Communications Inc These are' 

Contel of the South. Inc. d/b/a Venzon Mid-States 
GTE Midwest Incorporated dmia Venzon Midwest 
GTE Southwest Incorporated d/b/a Venzon Southwest 
The Micronesian Telecommunications Corporation 
Venzon California Inc. 
Venzon Delaware Inc 
Verizon Florida Inc. 
Venzon Hawaii Inc. 
Venzon Maryland Inc. 
Venzon New England Inc. 
Venzon New Jersey Inc 
VenzonNew York Inc. 
Venzon North Inc 
Venzon Northwest inc. 
Venzon Pennsylvania Inc 
Venzon South Inc. 
Venzon Virginia Inc 
Venzon Washington. DC Inc 
Venzon West Coast Inc. 
Venzon West Virginia Inc 



Anachmenr 8 

THE hTGATIVE EFFECT OF APPLYING TELRIC PRICING TO THE UNE 
PLATFORM ON FACILITIES-BASED CORIPETITION A N I  Ihl’ESTMEhT 

This report demonstrates how TELJUC pncinp has led to a rise m the use of the U” 
platform and a concormtant decrease in facilities-based competition and investment in the 
telecommunicationsindusnS. -,It descnbes how the TELRIC rates for the elements that 
make up the UNE-P have been reduced to mcreasingly lower levels in recent years. Second, it 
demonstratesthat as use of the W E  - P at TELRIC rates has increased, there has been a decrease 
m facilities-based competition and m investment by competing camers and incumbents alike 
Findly,  it shows that faciliues-based competition is Increasingly coming from intermodal 
sources such as wireless, cable, and voice over IP networks; that, m contrast, UNE-P camers 
now openly tout the fact that the availabilityof WE - P at TELJUC rates allows them to earn 
large margins without even investing in facilities: and that the availability of WE-P at TELRIC 
rates has spawned a new cottage industry dedicated to exploiting the oppomnity for uneconomic 
arbitrage. 

A. The Ratcheting Down of TELRlC Rates for the UI\“ Platform. 

In recent years, the rates for the unbundled network eiements that make up the UNE 
platform have been reduced to increasingly lower levels. As described in more detail below, m 
Just the lasr year, rates that were previously set based on the Commission’sTELRICmles were 
reduced yet again, in many cases by an average of as much as 20 to 40 percent m a given state - 
and m the case of some individual rates by as much as 80percent or more. See Table 1.’ As a 
result of such decreases, a December 2002 Legg Mason study found that CLECs relying on the 
UNE-P at TELRIC rates had average gross margins at the time ranging &om 47 percent to 66 
percent m virtually every Venzon state - Massachusens, Pennsylvania, Maine, Maryland, 
Delaware. mode Island, Vermont, Virginia, New Jersey, the Dismct of Columbia, and New 
York 
a flaw m the rules themselves, which base pnces on the costs of a hypothetical network rather 
than on the costs of the incumbents’ real-world telephone networks. 

And the downward trend m pnces has continued since that time. Thls trend is a result of 

’ Sredso A Qulnlon, rrol.,Mcmll Lynch The Tdeconmn~unrcnlar: Tcleconi Acl SCWJI Sears On (In- 
Depth Rcpon) at lB(Sep1 13 .2002)  (“Mem1l L v m l  Tclceomniurrrc~rorConrnrmr’) (Smcc thc beginning Of 2002, 
UNE-P rates have ken slashed by morc than 40 percent in New Jeney, more than 30 pcrcen! In Caltfomla. morc 
than 20 pcrccnt in Colorado, Idaho. Iowa. and Maine, and bcwecn 16 and 18 perccnr n Kentucky, Monlana,Nonh 
Dakota, Washington and Rhode Island) 

’ Le@ Mason, LrA’E-PRcliej- Investors Expecl Too Much at 9 (Dcc 19,2002) 



Attachment B 

New York 

Ncu' Jersey 

Pennsylvania 

Massachusctrs 

Florida 

Maine 
Washingon, D C 
New Hamshire 

~ Maryland 

-21% -64% 

4 I 01. -7890 

-18% -84% 

-7% -79% 

-j5% 41% 

-8% -75% I 
-60% I -88% i 

-73% I -25% 1 
-17% 1 -56% I 

- 17% Wcsr Vtrpnia 

I Dclawarr I d a  - 1 Rhodc Island d 3  

'See Joinr Complarnr o/AT&T Comnwnrcalrons ofNew York. Inc. MCI Telrcommunicurions Corporation, 
Worldcon, Inc.. &/e LDDS H'orldCom, ond the Emprre Asroeimnn ofLong Disfancc Telephone Conlpanles, Inc. 

Agmnri hm* Yorh Tclrphonr Conipony Concerning WholcroleProl,ls,onmg ofLocalLrrhangr Service by New 
)'or& Telephone Compmy and Secnons o/New Yorh Telepltone Conpony's TonlTNo. 900, Opinion and Order 
Scn!ngRaresforFintGroupofNerworh Elcmcnrs, 95-C-06S7.94C4095d: 91-C-I 174,OplnlDnNO 9 7 - 2 W  
PSC Apr 1, 1997).id. at I5 C% case was Itligated an a TELRIC basis. all p m c s  conmnplalc its being dcclded 
on that basis, [and] TELRIC IS ccnalnly a reasonable approach to UPC "), rd. at 13 [ ~motwlhrtandtng the c0Un.s 
slaying ofthc FCC's pricing rules. the panics continued IO rely on !he TELIUC standard ") 

so 0 0 1 5 0 6 ,  respcnlvcly 
' Therare IS a weighted average of dapme,  evcnlng. and nlpht Tales of $0 M)3806, $0 001S37, and 

' See MCI Tclccontnts. Corp. I.. NCM lbr.4 Tel Co , 134 F Supp 2d 490 Cb D N Y 2001) 

'S<eAppl;mi;on by Bell Allanfic Axel,  Yorkfor Auilton:onon under Secnon 271 of fhr Coniniurlicollons 
A n  To Proirde In-llepon, In ferUTA S e r w c ~  ,n die Sioie OJWPH. I ' d ,  Memorandum O p ~ n ~ o n  and Order, 15 FCC 
Rcd 3953, n 242-244 (1999) 

-71% 

-31% 

-86o/b 

California I -31% -€@A 
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1 April1997 Jsnuary 2002 

?-wire analog loop $14 52 SI 1 49 

Local swrtching 50.003 I50 SO 001 I47 
(rtatcw>dc avenge) 

(averagc nldmin ) (ongmanng nldmin ) 

% reduellon 

-21% 

-54% 

'SeeATdT Carp Y FCC. ZZOF3d60?,617(DC Cir 2000) 

a See Join1 Complatnr ofAT&T Communtcntions of New York. Inc MCI Telecommumcorrons Corpomrlon, 
WorldCom. Inc , d/b/a LDDS WoddCom, ond rhe Empire A s s ~ ~ i o f i o n  ofLong Dirronce Telephone Companies. Inc 

Againsf hew )ark Telephone Company Conrermng WholesnleProv,slonlng ojLocal Exchange Srmcr by New, 
YorA Telephone Cornpan, nndSecnonr ofNeu York Telephone Companv'r TarrflNo 900,Ordcr Denying Monm 
toReopcnPhase 1 and ~nsIlNtlngNcuPr~cedlngal  12.95-C-0657,94-CM)95,91-C-1174 & Casc96-C-1357 
(NU PSC Scpt 30, 1998) 

'See Proceedmg OD Monon d rile Conmission ToE.xam,neNeu, YorA Telephone Compony'sRolerfor 
Unbundled NerworP Elernmrs. Recommended Decision on Module 3 Issues by Admtnisuattvc Law Judge J c e l  A 
Linsider Casc98-C-1357W'PSC May 16,2001) 

UnbundledNework Elemenn. Order on UnbundledNcrwork Elcrnent Rates. Case96-C-1357 
lD see Prortedtng on M O ~ , O ~  ofrhe Commirrmn To E I O I I I , ~ ~  NPH, YOO~A Telephone Companr's Roresjor 

PSC J a n  28. 
2002) 

" See Im,err,go/lonRegordmg Local Exhonge Comperioonfor Tel~comnrunirofionsServices Order 
Regarding Intcrconncction and Resalc, Docket No T);9.'1206?1 (NJ BPU Dec 2 ,  1997). Id at 9 ("[TJhc panlcsto 
this phase ofrhis proceeding a p e  the propcr hasis for senmg rates for merconncction and unbundled clCmCnU 
contemplates the m e  o f a  long-mn mcremcntal cost methodology [Tl,creiore)the Board HEREBY ADOPTS the 
pnnoplcs upon which the FCC's TELRIC model I S  barcd ") AT&? and WorldCom appealed the rates set by the 
Ncw JcrscyBPU See A T d T  Communicnrmm v hew Jersej lnc. P. BeIlAilonnc-Ne* Jerrev. Inc  , Nos 97-5762k 
98-0109, slip op (D N J June 6.2000) The E O U ~  remanded the BPU'r decision on the ground that it had not 
prowdcd sufficmt cxplanarm for thc cost model it adopted, but dld not rcach the questlon whether ihe aCNal rates 
set by the EPU complied with TELRlC See id at 21-28.31 

inc  , Board Meeting Transcript, Docket No TO00060356 RIJ EPU Nov 20,2001). Rpwew of Unbundlcd Nerwork 
Elemenis Ruler. Terms uad Condirtoris ofBell A~lonrx New J e r s q ,  SummaryOrder of Approval, Docket No 
TOOK760356 W B P U  DFC 17.2001) 

"See R e w m  d UnbundledkrworA Elemen1 Roles. T e r m  ond Co,idinons ofBell  Allonrlc N P H '  Jerse)'. 
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1 December 1997 September 1002 

2-wirc analog loop 51621 $9 52' 

Local swnching sooo541s SO 001203 
(statcwdc avcragc) 

(ongtnating per-minute rate) 

minute The FCC found these rates TELWC-compliant u1 June 2002 I' In April 2002, ATGrT 
and WorldCom filed a petition for reconsideration of the BPU's order In September 2002. the 
BPU issued an order on reconsideration that further lowered the switchingrates, to $0.001203 
per onginatingminute and $0 001 171 per terminating minute.i4 

% rcauction ~ 

41% 

-78% 

! 

"See Applmmon by P ~ W O I I ~ ~ W  Jersey Inc. .  er d.JorAurlaorr:#rtron To Prnvrde In-Regton, I n r r r U  TA 
Scrvmcs rn N e w  Jersey, Memorandum Opmmn and Order. I7FCC Rcd 12175.9 I 8  (2M)2) 

Order on Reconsideration. Docket No TOO0060356 CNI BPU Sept 13,2002) 

310203F0002. ct 01. (PA PUC Aug 7 .  l997),Apphcorron ofMFSintelme~ ojPmnsyIwn#n. el d. IntenmOrdcr. 
DockelNos A-310203FOOO2,ctaI at I3(PA PUCApr 10, 1997)("masrnuchas we haw conslslentlyuscd or 
required the use or the FCC's TELRlC rnethodologythroughout the several phases of This prcceedmg, we Will 
continue to use TSLRlC as a tml to cvaluatc Ihc proposals before us and vlew rhc FCC Ordcr as tnhtructive In the 
proper appltcarmn of a lonp-run incremental cost methodology ") A federal distnci coun remanded thc PUC'S 
decision IO clanfy whether 81 followed thc FCC's TELRIC rules The distnct coun did not revtcw thc substance of 
the order. hut decided the case solely on the fact that the PUC called Its mc1hodolop"TSLRIC" rather than 
"TELRIC" MCI Telecnmms. Carp. v. Bell Adonnr-Pcnnr~~I~~on~n.  Inc., No 97-CV-I657(M D Pa 2000) The 
Third Circuit reversed and remandcdlhe dmrlct coun'r decision See MCI Telcconmts. Carp. I.. Bell A d a m -  
Pennsjhwnia, lnc.271 F3d491 ,522(3dCs  2001) 

Y I  (Pa PUC Sept 30.1999), @d, 763 A 20 44Opa  Commw CI 2000) 

Review d Unbur#dledA1erer*wh Elenienrs Rates, Terms and Condirionr of Bell Allonrir~ brw Jersey, Inr.. ,1 

"See Applicotion d MFSInrelener njPennsyl1wnta. er a / ,  Fmal Opinionand Order, Docket Nos A- 

See Join1 Pebiron o f N e x t L d  Penrrsylvamu, Inc , a 01.. Optnton and Order, Docket Nos. P-00991648.cl 

See Vcrizon Pennsylvama Inc , Sen,~ccr for Orher Telephone Connpantcs, PA PUC TarrflNMo 216 

16 

17 

6 3 C I(&) 

'I Sec Applicormt d V m : m  Po~,tsr~Ivattto Inc , era1 for Aurhor,;onon To Prowde In-Regton, ItiierLATA 
Senvets m Penns~lsoriw, Mcrnolandum Oplnlonand Order, I6FCC Rfd 17419.155(2001) 
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1 AUCUSI 1997 1 Sentember 1999 

2-wtrr analog loop 516.78 S13.81' 

Local witching 10.01 IO67 50.001802 

(statewide average) 

(or,einatingper-minulc rate) 

'h reduchon 

-18'i. 

-84 % 

"See ConrolidaredPeririonr o/New England Telephone Company d/b/a "u: Telcporr 
Commvnicorions Group, Inc ,Brooks Ftber Communtcarrons. AT&T Cammumcorronr ofhim England. Inc , MCI 
Communicarions Compan.~, ondSpnnt  Cornmumcotions Campon): L P , Pvrsuanr IO Section 2 5 2 W  o/rhe 
Telecommunicorions Acr o/l996,/or A rbirrorron o/lnrerconnecrton Agreemenrr Berween =and !he 

A/o/oremenrioned Companres. Order,DPU 96-73/74,%-75.9&80/8 I ,  9&83,%94 (Phssc4-D) (MA DPU lune 27, 
1997). 

'a The rate h a weighted average orpeak-merro. pcskathrr.snd om-peak rates ofS0.004647,50.004724, 

See Invesrigorion bi, rhe Depanmenr on Its O v n  Monon m o  rhe Proprrecv o/rhe Resale T a n f f o f N e w  

and 50.001872. respecttvelg. 

Englond Telephone ond Telegpaph Company d/b/a Bell Allanric-Massach~rells, Filed w r h  the Deparrmenl on 
Jonuarv 16, 1998. ToBBecon~eE//ecr~ve Februorv 14 .  1996. Order PI 16. DTE 98-15 (Phases 11,t lI)MA DTE Mar. 
19, 1999) ("[TJhe Department finds that S I  rorrertly npplied the FCC's nvatded cost and T E W C  methods in 
ConrolidaredArbirrorions '7 

SPP Reply DeclarationofSteven E. Colltnsfi 4-5, Appltcanon b.v VenzonNer  England Inc Bell 
Allonric Communrcorrons Inc (d/b/a Verxon Long Dirronce). NWEA'Long Drsrance Companv (d/b/a Ven:on 
Enwrprm Solur~onsJ. ond Veriion Global Nerworks Inr../or Avrhon;orton ToPromde In-Region. InterUTA 
Senuces tn Morrachurerrr. CC Docker ho. 00.176 FCCli led ha,. 3, 2000). 

Se?wcer zn Morsochuserrr Memorandum Opinion and Order. 16 FCC Rcd 8988 7 20 (2001). 
See Apphcorion o/ Vernon New England Inc , el " 1 ,  For Au1hort:armn io  Provide In-Regson. lnrerU TA 

" S e e  WorldCoa.Inr Y FCC. 308 F 3d I (D.C.Cir.2W2) 

"See WorIdCom, Inc Complo~nanr, v. Vm.-on N e ~ j  England. Inc , Bell Allanrrc Contnrunrcallons. h C .  
idba Verrron Long Dirrance). A W E X  Long Disronce Cantponv ldbo Vercon Enrerprires Solurions). and Veriion 
Global herwor.kx, inc , Dqendanrr. Memorandum Opinion and Order, I7 FCC Rcd 151 1 5 . 1  13 (2002). 

Appropriore Prrcmng. Based upon Total Elenrenr Long-Run Incremenral Cosrs,/or UnbundledNerwork Elemenrr and 
Conrbmormns of Unbundled Ne~wor k Elemenrs ond the ~pp,pl.opt tore Avoided Cosr Discounrfor P'eenzon New 
Englond. In( d/hi/hhr V v r a v :  Mmsachuserrs Resale Serwces in  rhe Comnionwealrh o/Massarhuserls. Order, DTE 

See Inwsrigouon by rhe Deporrmenr of Telecommunic~rtonr und Energy 011 11s 0 wn Morion into rlre 
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1 Local switching 50003637 ~ SO000825 

loop rate u1 Massachusetts is $13 99 and the new switching rate IS $0 000825 per onginating 
minute and S0.000724per ierminatingmlnute. 

Massachusetts UNE Rater 
b 
I I November2000 1 June 2003 I % redurflon 

-79% 

I -7% I 514 9S‘ I S13.49 I 

J8nulry 1997 No&bcr 2002 

2-wrc andog loop 520.00 51707 

Locpi swrtchtng so Dwm SO 002257 

(statewdc avenge) 

(onpnanng per-minute ntc) 

*/. refluellon 
.IS% 

44% 
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I 

, 2-w~re analog loop 
, (smcwidcaveragc) 
I 1 -1 wltchine 
~ 

Dcccrnbcr 1996 March 2002 ‘/a reduction 

SI7 53 516 18 -8% 

$0006712 SO 001680 -75% 

(avcrdgc ratchnin ) (ongmatmg ratclmn 1 
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1 December 1996 , December2002 
2-wire analog loop 510.81 $4.19 

(ortgmatmg Der-minute raw) I 

1 (sratewidc avenge) 

Local swtching SO 003 i SO.OW38 

effect dunng the stay include a statewide avera e loop rate of $8.49 and a su~~tching rate of 
60.003per onginating and terminating minute R 

% reduction 

-60% 

-88% 

_____ 

” See Order Approving Amended lntcrconncctaon Apeemcnt. Order No 1264 1,Fonnal CascNo TIA 99- 
10 (DC PSC Jan 24. 2003), orr#ehcd IO Ex Pane Letter from Ann Berkowtu, Vcnzon. to Marlcne Donch. FCC. 
WC Dockct No 02-364 (Jan 24.2003) 

Trlccomniunrc~rronrAer of 1996,OrdcrGranungm Pan and Dcnyng in Panat 5-6,DE 97-171.0rdcrNo 23,738 
(7\H PUC filed July 6,2001) ( T W  analysts ofthe pncing proposals in this dockct is premised on a fonvard-looking 
cconomic cost methodology. as set foonh m the [Telccommunicatians Act of 19961 and now intcrprcrcd In Iowa 111 
/ l o w  UtilmcrBoord, e! 01. v FCC. 219F 76 144 (8th Car July 18. 2000)) Thus. 11 IS calculatedto reflect the 
ILEC’s actual mcrcmcntal costs in the fururc t o  scwc competitors wtth the ILEC’s network facilities, including 
whatever upgradesthe ILEC chooses to irnplcrncnt”) 

’I See Pe1,ltonfor Approval nfSrorcmmr of Cmerol!,Awrloblr Terms Purs~anr lo Ihe 

’’ The rate IS a weighted average of daytime. cvcnmg. and night raws of $0 003233. $0 004285. and 

See Lencr from Ncw Hampshire PUC to J Michael Hickey. Prcrtdcnt. Vertzon New England at 2, 

$0.00 I 763.rcspccuvcly 

Apphcorion of I’ercon hew b i g b n d  h c  d / b h  veriron Kew Hompslnrc. for n Fovoroble Rccontntrttdonon Io mer 
lntcrUTA Senwe v r r d e r l i  L ‘ S C  271 DT 01-151 MH PUC June 14.2002) Thc rate IS a wcighted avcrapcof 
daytime, cvcnmg. and night ratcs ofSO 002425. SO 003199,and SO 001343, rcspccnvcly 

.O 
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July 9996 

2-wire analog loop S14.50 
(statcwidc average) 

Local swit5hing $0.0038 
(originating per-mmutc rate) 

I hew Harnushire LJVE Rater 1 
I ~ Julv 2001 1 June 2002 I %reduction 1 

Dcccmbcr 2002 % reduction 

$1200 - 17% 

$0001676 -56% 

1 I I 2-wrc analog loop SI8 56 I SI621  - 13% 

I I s000?379 
-25% Local switching , SO003171 

l avc ra~c  ncr-minute rate) I 

" See PerirmnrJor App!oaaIior Agreenienrs and Arbirrarion of Un?erolved issues Ansing under 8 2520/ 
the Tdecommunicoltons ACI of 1996.0rdcrh.o 7436S.CascNo 8731,Phase 11 (Mtl PSC July Z 1998).Peril:onr 
fm ApprovolJor Agreemenrs ond AI brrrarionr of hrerolvedlssues A m m g  unde, 5 252oJrhe Telecommun~conons 
ACI oJ1996,OrdcrNo 73707,CaseNo S73I.Phascll a t6 (MDPSCSepr  22. 1997)("Tncclpcncconomic 
wimesscs in this case gcncrally agrce that [TELRIC] should be used to set rhe pnccs for network clcrncnrs in this 
proceeding ") 

Maryland. Inc (Dcc 16,2002) 

lnvesrigarron inro Recvrrrng Roresior Linbund1edNerwor.L Eiemenrs P v n u i n r  IO rhe 
T~Ieconmlunicor,o,irAcr OJ 1996, Case h'o Fpi9 

See Bell Arlonr!c- Wexi V r g i n m  /nc,  Perrrion To Esrobltsh o Proceedrng To Review the Smlemenr d 
Gene?oll,~Avo8ioble Tmms and Condrrronr Offered 01 Bell Arlanr!c !n Accordonce wilh Secrionr 25f. 252, and 27f 
ofrhe T~iecommunicorionsAcr qff996.Order.Case No 96-1516-T-PCW PSC Apr 2 1,  1997),Bell Arlmrlc- 
Werr Vtrg>nio. i n c  , Permon To Errobiirh 0 Proreedmg To re we^ rhe Sroremenr d Generaliv Avotloble Termsand 
Condirrons Oflered bt~Bell  Ailonric m Accordance ~ , r r h  Secrions 251, 252, and 271 of rhe TelecommunrcarionsAcl 
of1996. Ordcrat 9, CascNo 961516-T-PC(WV PSC Oct 31, 1997)(concludtngthatthe ratcsVenzon had 
adapted pursuant 10 the PSC I earlier orders " w r c  based upon TELIUC-campl~anrcosi srudlcs") The West 
Virginia PSC approved Vcrizon'srcvisions to i ts Statement of Gcnerally Available Temis and Conditions. reflective 
oithc Apnl 21, 19970rdcr. on Apnl 16. 1999 Set Penrron ToEirohlrsh o P~oceeding Io RCWCH* the Sloremenr of 
Ge,ierolI~~Aoailoble Tehrmsond Condmom Ofered bi Bell Arlanrrc in Acco,dance w r h  Srdlons 251, 252ond 271 
olrhe T~lrrunrniu,iicirriuns Aci a( 1996;Perir,on/o, A, brrrormn of (imesolved iswmf? on? rhe Iiirerconnecrion 
Negor~oiionr between < T d T  and Be\; A i l o n r ~  Pe,ir,on/or Intrw,wn ofProceedmg Pur-ruo,rr IO Secrion 271 oJrhe 

"See Lcncr from Cathcnne I Riley. el a / ,  Maryland PSC, to William R Robens, Pmsidcnt - Vcnzon 

'1 

u 
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i 

and a switching rate of $0 008868 per onginating minute and $0.005622 per terminating minute 
In October 2002, dunng the course of the section 271 proceedmg in West Virginia. Venzon 
entered into a Joint Stipulation with the Staff of the West Virginia PSC that required Venzon to 
reduce its statewide average loop rate and its switching rates t'o meet the FCC's benchmarhng 
standard.4s The new statewide average loop rate is $20 41 and the new switching rate is 
$0.002586 per onginating minute and $0.002505 per terminating minute 

April1999 I December2002 */a rednclion 

~ 2-wire analog loop $24 58 S20 41 i (statewide average) 
Local switching SO 008868 SO 002586 
(ongmarmg per-minute rate) 

Delawirr UNE Rites 
I Julv 1997 I Aucur(2002 I */a reduction 

-17% 

-71% 

2-wtrc analog Iwp 
(statewide avcragci 

Local sw,tchung 
1 originating per-minute rate) 

~~ 

TclccomniunrcononsAcr oJ'IY96. Commission Order. CaseNos 96- 15 I6-T-PC, 96-1561-T-PC. 96-1009-T-PC 
(Apr 16.1999) 

" Src Joint Stipulation and Agreement for Settlcment.inquwy info Vrriron Wesf l'irginicrlnc. f 
Contplrmrcwth the CnndmonsSn Fonh m 47 U.S.C.J 271(c), CaseNo 02-0809-T-P(WV PSC tllcd Oct 15. 
2002). Petition for Drelarotory Rulmg That Pricing of Cenoin Addifionol UnbundlcdNnvork Elements (UNEI) 
Complies w t h  Totd Element Long-Run Inrremenrd Cost VELRIC)  Prrcmg. Commission Order Case No 01 - 16%- 
T-PC(WV PSCDcc 18,2002) 

Section 2520) ofthe TelecnmnivnrrannnsArr UilY96. Flndmgs. Opinion & OrderNo 4542. Docker N O  96-324 
(DE PSC lulv E, 1997i.id. at 501adopimp"as appropriate for detcnnmngthepsmess and reasonableness of SGAT 
rates m Delaware the FCC's Total Element Long Incremental Cost ('TELR1C')pricing methodology "1 

See Lener fmm Julia A Conovcr. Verizon Vice President and General Counsel -Delaware. 10 Delaware 

Sic Applteonon of VcrrronD~lowre .  im.for Approval of its Sforemenr of Termrand Conditions under .6 

4, 

Public Service Commissbon Secreta? Karcn Nickerson. lnqutry into VerizonDelowore Inc % Conipliancc with the 
Condrrronr Srf Forrh zn 47 LjS C .6 1711CJ.  Docket No 02-001 (Aug 30,2002) 

$12 03 S i 2 0 3  Ma 

SO 003634 $0 002507 -31% 
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~ (average nairnin.)  

Rhodelsland. The Rhode Island PUC established initial UNE rates in May 2001 '' It set 
the statewide average loop rate at $13.93 and the average switching rate at SO 0091 34per 
minute." In February 2002, while Venzon's section 271 application for Rhode Island was 
pending before the FCC, Venzon was required to reduce the switching rates in mode  Island to 
meet the FCC's benchmarhng standard to S0.001358per onginating minute and $0.001 192 per 
temtnating minute 
UNE rates. 

The Rhode Island PUC also IS now In the process of establishing new 

I Rhode Irlnnd ONE Rates ! 

(originaiing nteirnin.) I 
I Local switching 50.009134 I 10.001358 I -86% I 

2-wire analog I m p  
(SIatCWdc avenge) 

(onmnsnng per-mmutc re.1~) 
Lncai swtchmg 

Aprll1999 October 2002 */. reductloo 

$13 76 $13.76 nl. 

SO004129 1 SOW2643 -36% 
1 

~ 

See Total Elentent Long Run Incremento1 Cosr - Final Rores/or Veprr:on-Rhodelslond. Order. Dockcl 

The rale 1s P wcrghled wrrsge olprsk snd off-peak rates oTSO.011490 and SO 003890, respectively. 

.I 

No 2681 ( R I P U C M a y  18.2001). 
.9 

"See A p p h ~ o t r ~ n  bv Verrzon New England /nc , et ol.,fo, Authortiorron ToProwde In-Region. InrerLATA 

" See Ex Porre To Derermrne Prices Bell Allonar-Vrgtnlo. Inc Is Aurhonxd To Charge Cornpenrive 

Serv~er rn Rhodelslond. Memorandum Opinionand Order. 17 FCC Rcd 3300,126 (2002). 

Local Exchange Carriers in Accordance with the Telecommunrcarrons Act of1996 and Applicable Stare L o r .  Final 
Order, Case No Puc97O(Kl5 (VA SCC Apr. IS, 1999). 

Donrh. Serretan - Federal Communicaflonr Commirsion,Appl,cor,on bl, Ven;on/o, Aurhor8:olion To Provide h- 
Region infer LATA Servrrer rn Pore  of Vvgrnia WCDackel No 02-214 (OcI.3.2002). 

Pursuont IO Secrio?~ 2S2(r)(5) o f rh t  Teleronrniun,corlon~~c, o( 19Y6 ona/or Arbirrorion gllnierconnecrlon 
Dwpvrer wrh !'err;on-Vmgtn#o Inc CC DorkelNo 00-218 

'I See Ex Parte Lener from Ann D Berhowm. Verizon Project Manager - Public Affaslrs 10 Marlene 

Perioon o r  WorldCom inc , (o r  Preemption o/Jurrsd,crm ofrhe I'zrgma Pare Cotporanon Commrsrion 5, 

1 1  
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Jmnmmry 1997 Much 2003 *A reductloll 

2-mre analoe laop 516.81 

I (ongnatwig per-minute ne) I I I 1 

4 Rates m states outside of Venzon’s region also have systematicallyratcheted 
down See Table 2 Since the b e g i ~ i n g  of 2002 alone, UNE-P rates have decreased by more 
than 30 percent m Anzona, Indiana and California; by more than 20 percent in Idaho, Wisconsin, 
Utah and Kentucky; and between 17 and 20 percent m Iowa, Georgia, Washington, Illinois, 
North Dakota and Nebraska ’‘ Data on recent levels of UNE rates collected by the National 
Regulatory Research Institute show that from January 2002 to January 2003, the national average 

57 UN3-P rate dropped 15percent, while the average loop rate dropped more than 8 percent. 

S l l  62 I -3 1% 

See Perirmn ofAT&T Commumcorronr of Californra. Incfor Arbwaoon Pursuant 10 Seerton 252 of rhe 
Federal Telecommunicarrons Acr 411556 To Errobltsh an Inrerconnectron Agreemenr w!rh GTE California. 
Incorporored Opinion Approving Arbitrated Agrecmcnt. ApphcanonNo 96-08-04 1. DecisionNo 97-01622(CA 
PUC Jan 13, 1997).Rulemokmg on rhe Commrssron ‘I Own Morion To Govern Open Access IO BorrleneckServrces 
ond Esroblish a Fromewor kfor Nemork Archtrecture Developmenr OfDommant Carrter Neworkr. lntmm O p t ~ m  
Adopnnp m Pan and Ordenng Modifications IO Round 1 and I1 Cost Studies Submincdby Pacific Bell and GTE 
California lncorporatcd DecisionNo 96-08-02 1, R 93-044031CA PUC Aug 2. IW6).see also Rulemahng on the 
Cornmisston s 0 wn Morion To Govern Open Acccrr IO Borrleneck Services and Esrabljsh 0 Framework/or Nerwork 
Archtrecrure Dewlopmenr ofDominanr Carrier Nerworks Opinion. Decision No 98-12-079, Opmton. R 93-04-003 
(CA PUC Dcc 17, 1998)(adoplingnonrecumng UNE costs), Rulemakmg on rho Commission’s Own Morion To 
Govern Open Accesr IO Borrleneck Servrces ond Esrobhsh LI Frameworkfor Nemmork Arehirecrure Dwclopmenl o/ 
Domtnanr Currier N e n w k .  Order Granting Limited Rehcanngto Modify Decision (D  ) 98-12-079and Denying 
Rchcanng of Modified Dec!smn, Dectston No 99-06-060.R 93-04-003 (CA PUC lune 10, 1999)(modifymg 
nonrccurnng UNE costs) 

Euoblrsh II Frameworklor Network Archirecrure Developmenr ofDommanr Corrier Nemmrkr. lntenm Opinion 
Establishing lnlenm Rates for Ncwork Elemcnts oiVcnzon Califomia,Modifymg Intcnm Pncc Floor Formula 
Adopted in Decision 99-IZ-018.and AdoptingNonrecurnng Pnces, Decision No 03-03-033, R 93-04-0031CA 
PUC Mar 13,2003) 

”See Rulemaking on rhe CommisJion s O w n  Morion To Govern Open Aceerr IO BorrleneckServrces and 

See M Banlcn, er a / ,  Banc ofAmcnca. UNE-P Comperrtron. Assessing RBOC Vulnernbthv a t 7  (Fch 54 

27.2003). Merrill Lynch Telrcommunicoror Comment at 19 

” See Billy Jack Grcgg.A Surne? of UnbundledNework Elemenrs rn the UnrredSrares. National 
Regulatory Research InstiNie (July 2002 & Jan 2003) 
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~ California 

Idaho 

Wisconsin 

I -37% I Nebraska I -17% I , h w n a  

-32% Alabama -14% 

-23% Flonda - 13% 
-23% Wvominn -13% 

Indiana I -34% I Montana I -15% 

Iowa 

Georgia 
Washington 

Illinois 
N m h  naknfa 

-20% North Carolma -8% 

-20% south camlula -8% 
-19% Tennessee 8% 

-19% Mirsirsmm 4% 

-19% Oklahoma -3% . .. . ._ I 

I  SOY^.^ M.Bmla.td.BudMnsL U N E S W I W . .  As-mrRdOC 
Y"*rmb,l,tV. 7 iw. 272w3): MrmU L r n  re-unlC.uw c - m m m z 2  

B. The Negative Effect of the UNE Platform at TELRIC Rates on Investment and 
Facilities-Based Competition. 

As TELRlC rates have been ratcheted down the use of the LWE platform has exploded. 
T h i s  has led to a significant decrease m investment in the telecommunicationsindustr)'. both by 
incumbents and competing camers. Competttorshave sigmficantlycurtailedthe use ofthetr 
existing facilrttesto serve cusiomers and have begun to rely instead on the TELRIC-pncedUNE- 
P This shfr from facilities-basedcompetitionto the UhT-P is now occwnngeven for 
customers that competitors have traditionally served using their own facilities. And while the 
main LYE-P camers have a r p e d  that the widespread use of the W E  - P ultimately would lead to 
facilities-basedcomptition, these carners have failed to migrate customers10 their own facilities 
and nou openly tout the fact that they don't need to make any investment io reap large margis. 
In fact. the arbitrage opponunit) TELRlC has created is so great that 11 has even spawned the 
creation of a conage indust? dedicated to helping companies use the LNE-P to earn large 
margins uithout making any investment 

I As TELRlCrotes have been ratrheted down. the use d the UNEphtfOm hm 
exploded. According to the FCC's most recent local competttion repon. since the beginning of 
2000 -which IS to say, since TELRlC rates have been reduced m most states - the total number 
of W E - P lines nationwide has grown from fewerthan 500.00010 more than IOmillion, an 
increase of approximately 2.000 perccnl.'* . h d  although the FCC's repon does not provide 
tntals of LIKE-P lines b! state. Venzon's state-specific data demonstratethat the rise of UNE-P 
is directlyrraceable to the IoweringofTELRlC rates For example. the average number of lines 
that comptitorsare addingmonthlyusing UNE-P has grown by more than 1,000percent m New 

" Sce Ind Anal 6: Tcch Div , FCC. Local Telephone Compji/ionSla&s as oJDeecmbrr 31,2002 at 
Table 4 Ounc 2003)("2002 Local Cumpermon Reporl'?. 

13 



Amchrncni B 

Jersey, Pennsylvania, and Virgmia, by more than 800 percent in Maryland, and by more than 250 
percent in Massachusetts, in the penods following rate reductions in those states See Figure 1 

2 As w e  of the ONE-P at T E W C  rates hns increased, investment by all relecom 
carriers. incumbent L E O  and compehng carriers alike, has declinedsignificantly. See Figure 2 
Accordmg to a recent report by Skyline Marketing Group, between 2000 and 2002, overall 
invesment by wireline telecommumcations tamers declined from S104.8 billion to 642.8 billion 
- a reduction of over $60 billion in just two See Figure 2 According to UBS Warburg, 
Bell company capital expenditures fell 4 percent from 2000 to 2001, and 35 percent from 2001 to 
2002.a According to ALTS, capital expenditures by competitive telccom c m m  decreased by 
19 percent and 56 percenb respechvely, over those same periods Analysts also expect further 
declmes in 2003. Lehman Brothers reports that total capital spending in the telecom sector IS 

expected to fall another 15 percent m 20036' The Wall Streef Journal recently reported that 
"spendmg on equlpment by the SIX major telecom operators that have reported was down an 
average of 19% in the first quarter [of 20031 compared ulth the same penod the year before, 
widely considered to be the worst year in the telecom indusny's history.'d' 

"See Skyline Muketing Group, C q E x  Report 2002 Annual Report, Corner Data Sheet I (June 2003), 
see also TI& 2003 Telecommuntcorlonr Marker Renew and Forecart at 56 -Tables 11-4. I & 114 2 (2003) 
(Spending by U ~ C K  on ICIecommunicatiOns cqurpmcnt decmascd by 26 2 percent m 2001 (from SSBB u) S43B) 
and by 49 I percent in 2002 (from 5438 to SZ2B)) 

I C Hodulk, er ol , UBS Warburg. Are the Bclls Growing Lesr Projrable a1 41 (Apr 16.2003) 

'I ALTS, TheStare u/Locul Comperlrron 2003 a1 IO (Apt 2003) rALTS2003 Report") 

61 S Levy. et a i ,  Lehrmn Brothers. lnc lnvestcxt Rpt No 7398937. Spenders & Vendors - Steady as She 

6' .4 Lalour. er ai., A Wrong Number/or Telecom Big Operotors CUI Spending 19%. Wall SI 1 (Apr. 28. 

Goes March QuarIer Spendm at '4 (May 19,2003) 

2003) 
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Figure 2 AS TELRIC Rater Have Been Reduced. Telecom Investment Has Declined Sipificantly - 

The decline in telecom investment has significant ramifications for the United States 
economy as a whole, because the telecom sector accounts for a substantial share of all capital 
spending m the U S. At its peak m the year 2000, the telecom sector as a whole was investing 
about $110 billion per year, and thus accounted for about lopercent of all annual capital 
spendingin the Umted S t a t ~ s . ~  But the TELRIC and UNE-P rules have so significantly 
devalued the telecom sector that this level of investment is no longer sustainable. As Scott 
Cleland of the Precursor Group has concluded, “the macroeconomic consequences ofthe FCC’s 
TELRlC fiat was to devalue three quarters of the Nation’s telecom infrastructureby two- 
thrds.”’ Indeed, the market capitalization of the telecommunicationsand equipment 
manufactunng sectors has declined by some $2 mllion since 2000.6‘ Chairman Powell h~mself 
has recognized this dccli~e.~’ 

3. In  addition to reducing invesmnrenl, conrpetitors also have significanrly curtailed 
the use ofeven their exrsflMlaciliries and are relving instead on rhe UNEplarform Thls is 
evident from the recent decrease m the use of CLECs’ own existing switching facilities to serve 
customers For example. injust eight of the states where camers now make extensive Use of the 
UNE-P, competing carriers connected more than 55,000 fewer lines per month m 2002 to their 
own switches using unbundled loops than they did In 2000 - adifference of more than 600,OOO 

U S Ccnsus Burcau.Annud Coptra1Expend:rures: 2001 at 101 I (Jan. 2003) (Y 

6~ Heonngs before :he Subcomminee on Telecommunreormns Traded  ConrumerProIechon of the House 
Conrmcrer Comm.. 1061hCong 2 (May 25.2000) (Wnncn statement 01 Scon Cleland Managing Dirtctor. The 
Precurror Group) 

Scr, e.g ,S.  Rosenbush. o al..lnsidr :he Telecom Game, Busincss Week (Aug 5,2002) (“Investors have 
lost some S2 tnllion [in telecom) as stock prices have Nmbled 95% or mort from their highs ”). P Slam. The Great 
Telreom Implosron. The Amencan Prospect (Scpt 9.2002) (‘‘Out of the $7 inll!on declinc m the stock markct since 
its peak. ahout 52 trillion have disappeared in the capitalization of telecom companies ”I 

Essrnriol Conmwntcrrrinns Focrbrrcs, Hearing ofthe United States Senate Committee on Commerce, Science. and 
Transportation. Washington. D C (July 30,2002)  (Testimony of FCC Chairman Michael Powell “This IS an 
Industy where approximaiely 52 trillion afmarkct value has been lost an the last 2 ycan ”) 

* 

Set The Financial Tvrnioil II rhr Telecommun~coeons Markerplace: Mmn:ommg rhr Operations of 61 
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New York 
New Jerscv 

Massachuscns 
GCOrCla- 

fewer lines over the course of the year See Table 3.68 Data compiled by the FCC for all states 
show the same trend See Figure 3. Dunng this same time penod. the number of UNE-P lines 
nationwide increased by approximately 2.000 percent. from roughly half a million to more than 
lOmillion 69 And this trend is only increasing. Indeed, m the Venzon states where the nse of 
UNE-P began the earliest - New York and Pennsylvania - the averagenumber of lmes added 
monthly using CLEC switches with unbundled loops declined by 50percent in the first year afier 
the nse of UNE-P (2000-2001) and by 60 percent in the second year Whereas competitors in 
those two states were obtaining an average of 26,000 lines monthly in 2000 using their own 
switches together with unbundled loops, that figure has declined to less than 5.000today 
Outside of Venzon's region. the story is the same from the begimng of 2001 through the end 
of 2002, the average number of new lines that CLECs added monthly using their own switches 
together with unbundled loops declined by 120percent m BellSouth's region, and by more than 
70 percent in SBC's region 0 

Average Monthly UNE-LoopHel Adds 

2000 2002 Change 

12,590 3.800 -70% 

2 169 285 -87% 

4.439 616 -86% 

1.931 -2.150 -173% 

(zooo-zooz) 

Florida* 
Ill,noa'. 

California" 

Texas" 
I Eight-SlrleTotsl 

5.643 -346 - 106% 

10786 2004 -81% 

18.390 3.265 -82% 

5.740 I15 -98% 

62,688 7.588 -88% 

I I 

Selencd RBOC Lwal TelephoneDaru, available a1 http:llm. fcc.gwlwcb/iatd/cap.hfml cd 

(RBOC_Local-Tclcphone-Dec_ 1999 XIS. RBOC~Local~Tclcphonc_Dcc_2000.xls: 
RBOC_LocaI_Tckphonc-_Dcc_?W I XIS. RBOC_Lcul_Tckphone_Dcc_Z002 xls) 

See 2002 Loco1 Cornpr~i~ton Rcpon at Table 4 

See SelccledRBOC Local Telephone Datu. available at http : llm. f cc . gw/wcblaatd/caq. hml 70 

(RBOC_Local_Tclephonc_Dec_ZOO I xis. RBOC~Local~Tclcphone~Dcc~2OO2 XIS) Data for SBC exclude Ncvada 
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Figure 3. CLECs H a w  Significantl? Curtailed the Use ofTheir Own Switches 
FoUomng TELRlC Rate Reducbons 

4. Thenegative effect of the UNE-Pat TELNCrates onfacilities-based competirion 
is now occurring men in business markets, where CLECs once relied almost entirely on their 
ownfacilities IO serve customers. As the use ofthe TELFUC-pnced UNE-P 10 serve busmess 
customers has rapidly increased, the use of facilities-based alternatlves has declined. In New 
York, for example, the average number of business lines that CLECs have added monthly on 
their own swtching facilities (using either their own loop or an unbundled loop) has declined by 
more than 70 percent in the penod following the most recent rate reduction in that state. See 
Figure 4. In Massachusetts and New Jersey, the comparable figures are 95 percent and 45 
percent. respectively. See id. This has occurred as the use of W E - P  to serve business 
customers has exploded. For example, between year-end 2001 and February 2003, the 
percentage of CLEC business lines m Venzon's region served through the W E - P  has more than 
doubled (from 6 percent to 13percent) 

Figure 4.  The Growth of Facilities-Based Business Lines Has Slowed Signifient1.v 
Following TELRlC Rate Reductions 1 

17 



Attachment B 

5 Competing carriers are not migrating LINE-P customers to their own facilities 
and now widely todlf thefact that thqv don ‘tplanto make new investment. Until very recently, 
the competing camers that rely most heavily on TELRIC-pnced UNE platforms have argued that 
policies promoting widespread unbundling and extremely low wholesale rates were necessav to 
promote facilities-based competition. AT&T stated in early 2002, for example. that “[tlhe 
availability of UNEs will . . .promote facilities-based service for residential customers ”” Its 
rationale was that a CLEC “cannot rationally invest in switches . 
to build up a customer base ’”’ until they have used UNE-P 

But the very same camers who made these arguments have failed to migrate customers to 
their own facilities, and have even given up the pretense that they will do so Indeed, the UNE-P 
camers now assure investors that their business plans involve little nsk because they permit 
CLECs to compete without malung any investment in their own competitive facilities. W E - P  at 
TELRIC rates allows CLECs to avoid “malung economic sacnfices” (AT&T); it requires “very 
little capital” (WorldCom); it “allows us to avoid significant capital investments m network 
facilities (Z-Tel) :It “allows us to e m  attractive gross margms”“without the need for costly 
network infrastructure” (Talk Amenca)?’ F u m  profitability is assured, these carriers openly 
boast. by the pnce gap that regulators will maintain between wholesale and retail rates?‘ 

In fact, the arbitrage oppormnity TELRIC has created is so great that it even has spawned 
the creation of a cottage industry of telecom consultants dedicated to helplng companies 
“become a UNE-P CLEC” in order to take advantage of the “50% to 70YoNet Profit Available” 
in an environment where “no equipment investment is required!”” One consultant - ISG - 
informs potential UNE-P camers that “no switching equipment is required. but instead you lease 
ports on the ILEC’s switches for a fraction of the cos1 ofpurchasing equipment,” which produces 

Comments of 4TBT Corp . Inc at V-VI. Revicw of rhrSemon 251 Unbundring Obl ig~f ionso~ 
Incumbrnr Local E x h m g r  Carriers. WC Docket No 01 -338 (FCC filed Apr 5.2002) 

Ex Pane Lcncr from Robcn M’ Quinn. ATBT, to W:lliam F Caton. FCC. CC Docket No OI-347(Mar 
1,2002) 

” Q2 2002 IT&TEnm,ngs Conference CnII - F i n d ,  Fair Disclosure Wire. Transcnpt 072302au 729(July 
23.2002) (ATBT Consumer Serviccsprcsident and CEO Betsy Bernard UNE-P gives AT&T “unmatched leverage 
to create offers wirhour making cconomic sacrifices. ?)(“AT&T ZQ Earnings Conference CaN7;Waync Huyard 
Chief Operating Officer. MCI, bsig UWE-P ToDevclop 4 Strong andProfirablc Local Presence. Goldman-Sachs 
Tclccom lssucs Conference. New York NY (May 7,2002) (WorldCom 1s “deploying very linlc copiral” 4 provide 
W E - P  scrvice) (emphasisadded). 2-Tel. 2001 4MUi Repon at i t  (“[Olw WE-P-based business model allowsus 
to avoid significant capital ~nvestments in network facilities ”),Talk Amcnca. 2000 Annual Rcpon at 7 (‘‘Talk 
Amcnca can now Icasc the necessary elemcnts of the Bell nctwork -without the need for costly network 
rnfrasrrucrurc, which allows us io earn attractive gross margins ”) 

Bernard “[H’]c arc not going into states whew we don’t have a gross margln of 45 percent on the local That’s kind 
ofour threshold rigger to go m and we are not pome to go in on the hope and the prayer that next year or Wo ?Cars 

from now. thc r a t a  may change to make 11 favorable to the strategy that we’re executing ”) 

AI Amcncan Discount Telecom, W/O lo 70% Nn Profir Awllablr IO Contpertrrve Telephone 
Contpontrs. http /la-adt com (visited June 3 2003).srr also A+ Amencan Discount Telccom. 7kr USSuprrmr 
Coun HonrsCLEC’s To Make More Money wrh UA’E-P! IbuDon’r bred  Resole Anymore!, http /la-adt codune- 
p-clcc hrml (visitcd June 3.2003). CLEC Straiepes. htrp:/iwulr. .cleotrsle~~~com9hc Nonhndge Group, 
hrtp Iiww norrhridgcgroup corn 

7 ,  

n 

See. P 8 , A T d T 2 Q  Earnings Conference Call (AT&T Consumer Scrviccs President and CEO Bctry 7. 

7 ,  
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“profit margins” that “range from 50-90%.”76 It states that ‘?he BIGGEST benefit with the 
UNE-P/CLEC arrangement” is the abilir). to collect access charges from long distance camers, 
and provides a “calculator” to let camers estimate their potential revenue. which it states should 
average “$1 Ounonth in revenue per line” for the average residential customer. and “$4O/month 
per line” for the average business customer- enough to “pay their ILEC bills [lust with the 
access charges they receive] and keep all of the revenue they collect from their End U~ers.”~’ 
Demand appears to be so high for ISG’s services that it  “has had to limit the number of new 
clients becoming part of our membership group to ten ( IO) ,  new clients per month *”’ 

Contrary to claims that h g h  levels of UNE-P usage would lead to more facilities-based 
competition, the opposite is now occumng For example, the states in Venzon’s region where 
TELRlC rates have been reduced the most -and which as a result now have the highest levels of 
residential UNE-P usage -have the lowest levels of facilities-basedresidential competition The 
states with the highest residential UNE-P penetration tn Venzon’s region are New York and New 
Jersey where residential UNE-P lines represent 30 percent and lopercent of Venzon’s 
residential lines in those states, respectively. Each of these states has low levels of facilities- 
based residential lines, which in each case represent 2 percent or less of the total residential lines 
m the state See Figure 5 .  Conversely. the level of residential UNE-P is lowest in those 
residential markets where levels of facilities-based residential competition are relatively high. 
The four Venzon states with the most facilities-based residential lines in proportion to the BOC 
access lines in each state are Rhode Island, Massachusetts, Virginia, and New Hampshire. The 
residential UNE-P penetration m each ofthese states is among the lowest in Venzon’s region, in 
each case representing less than 3 percent of the residential access lines in the state. See id. 

6. CLECs linve nor onlyfniled to migrnre UWE-P c u ~ t o m e r ~  10 their ownfnciliries, 
but in n number d insances hnve done the reverse -moved existing cuslomers from their own 

ISG Telecom. R ~ ~ ~ n u r r j u r  rhe LNE-P  CLEC. http I!-’ iretclccom c a n  (click on 1ink“UNE-P ,e 

CLEC”) 
Id 

n Id 

19 



Anachmcnt B 

a t a m  t~ UNEphrjonns For example. in Venzon‘s region. between June and Septemberof 
2002, nine camers III four Venzon states (Pennsylvania.New York. Virginia. and Maryland) 
migrated several hundred business lines from their own facilities to UNE-P.’o Publicly filed data 
likewise show that the number of lines that competitors are serving entirely over their own 
facilities is decreasing at the same time that use of the UNE-P is increasing. which suggests that 
some camers have begun to move 
facilities 10 UNE platform arrangements. According to the FCC’s Local Competition Repon. the 
number of “CLEC-owned“ lines (I e , “lines provided over CLEC-owned last-mile facilities”) 
increased from 5.2 million to 6.4 million between December 2000 and December 2002, while the 
subset of those totals rovided through “coaxial cable” ( 1  e., cable telephony) increased from I .  1 
million to 3 million. 
provided through cable telephony decreased from 4 1 million to 3 4 million dunng that penod. 
while the number of W E - P  lines increased from 2.8million to lO.2million. 

customers that they were serving using their own 

8 t  Thai means that the number of CLEC-owned lines other than those 

C. The Development o f h a 1  Competition. 

Today, facilities-based competition increasingly is coming from intermodal sources - 
such as wireless, cable. and voice over 1P networks These intermodal sources are competing 
against traditional wireline networks in two significant respects -by taking customer lines, and, 
even where they do not necessarily take a line, by takrng traffic minutes. 

Today, a large and growing number of customers are abandoning their wireline phone 
service for a wireless phone, and an even larger share of traffic minutes are migrating to wireless 
networks.” As Chairman Powell recently found, “much of the most significant competition m 
voice The FCC itselfhas recognized that wireless 
is now com etitive with primary line wireline services for a large and growing segment of the 
popllahcn! A January 2002 USA TodqvlCNNIGallup poll found that I8percent of cell phone 

. has come from wireless phone 

See, eg.. UNE Rcbunal Repon 2002 at 31, n.161,Rrvrew drheSrciion 251 UnbundlingObligoiion of 19 

lncunibenr Local Exchange Cnrrirrs. CC Docket Nos 01-338, er ai. (FCC filed Oct 23,2002) (“[BlchKen June 
and Septcmberof [ZlXIZ]. nine camen in four Vernon states (Pennsylvania. New York. Virginia. and Maryland) 
have migrated several hundred business lmes from their w facilities to UNE-P SBC also has begun to reccivc 
requests for conversions of UNE-lwp lmcs to thc UNE-P ”). Lencr from William Barr, Venzon. to Michael Powell. 
FCC. at 17-18. nrrochrd to Ex Pane Lencr from AM Berkowtu. Venzon. to Marlene Donch. FCC. CC Docket No 
01-338 (Oct 16,2002) (“several carricn (nncludmg one ofthc largest) have sought to move custorncn offtheir own 
switchcsanr’ on to the UNE-platfom ”) 

Scc 2OU2 L o r d  Comperinon Report at Tables 5 6 10 Ind Anal D n  , FCC. Loco1 Telephone 
Compci:i:an:Porus (1s ofDecrmbrr JI,2UW, at Table 5 (May2001). 

“See, e g.. C Govlm,er a l ,  ForrcstcrRescarch.S,3ng US Consumer Telrcom at 6 (Jan 2002) (“Lower 
costs for wmlcss SCWICC. widespread broadband availability. and an absence of fixed-lineinnovation wdl flatline 
the POTS business A second waw of displacement - pushing voice to broadband networks and making w ~ r d e s s  
the preferred data channel - will finhererode depcndcnce onthe original Bell network ”) 

Michael K Powell. Chairman FCC Conipcriiion lsrucs m the 7elecommuntcarion.s Industry, Written 

”See Applirulron bi SBC Comnwnrcarrons Inc., et al..for Auihnnraiion ro Provide In-Region, lnierUT.4 

12 

Statement before the Commitlee on Commerce. Science. and Transpanatson. United Statcs Scnaic IJm. 14.2003) 

Senwrs m kevado, Memorandum Opinion and Order. 18 FCC Rcd 71%,1 15 (rcl Apr 14.2003) (findingthat 
broadband PCS ”represents an actual commercial aliemanve to [a BOC] for residential ielephone exchange 
serviccs ”) 

20 





Amchmcnt B 

I Table4. Examoies ofBvndlcd S e n i c e  Offenner I 
V m ”  Cineulir AT&T mLlfc S ~ r l n t  K S  T-Mobile 
Freedom Slarpowcr Preferred National N m  Free and Get More 

Ultra Feature Nation500 Ciaemtion Clear (National) I rlRollover 1 

Wireless substitutionis even greater in terms of the amount of traffic that is migrating 
from wireline to wireless networks. Analysts have estimated that wireless traffic has displaced 
30 percent of total wireline minutes.92 This trend is accelerating as wireless minutes of traffic 
are growing much faster than wireline minutes.” 
accounted for 30 percent of total telecom sector revenue in 2002, up from 5 percent m 19%. 
By 2006, a Yunkee Group studypredicts, U.S.mobile subscnberswill increase by 50percent 
and WIII “dominate personal calling and severely cannibalize landline minutes of Use.”n 

Lehman Brothers estimates that wireless 
p1 

Cable operators also are competing with ILECs in the provision of telephony services. 
See Table 5 At least four incumbent cable operators - Comcast, Cox, Cablevision and Insight - 
have deployed commercial circuit-switched cable telephony m 20 states.)* This service relies on 

SLC FCCRepons IV~relessSub Crowrh IS Leveling, Mobile 1s on Rise, Communications Daily (June 27. 

’’ P Cusick CI #/.,Bear Siramr & Co , Inc , Investe~t Rpl No 7397790. Non-PublicOpcratonStcal the 
Show Again - Industry Repon a1 ‘7 (May 20.2003) (‘Tor the ncxl year we arc looking for [wireless] minute- 
usage grovnh of 1 6 % p r  user. and 26% overall YI more customers are added and more iclccom minules are 
migrated to wireless ”), 3g Rollours inch Along, Bur lingon Resenrch Indteurcs W,relessMimurcs Roaring Ahend. 
Set IO Dominnre Telecom Lnndscnpc by 2005 Lading Erecurivcs IO Debnre Mnrker Demand, Technology nnd 
Ftnonctngcr/Kogm’s Wireless Telccom Svmmir Mny 2-3 u( New York, Bus Wire (Apr 27.2001) (landline minutes 
growng in ‘‘low single digits”), See also P Cusick. er nl., Bcar. Steams& Co . Inc . lnvcstcxt Rpl No 7393872, 
Wireless Services - Searching for the Catalysts -Industry Repon at ‘I. 1 (May 13,2003)(expccling “increasing 
minute usage as the wireline-wreless cannibalization continues ”) 

2003) 

* Src FCCReporb WwdmsSub Growth I S  Lcrcling, Mobile ir on RISC. Communications Daily (lune 27, 

’’ Yankee Group News Release Consumers Abnndon Lmdlmcs ond Inrrrrrre Mobile Call I‘olumes, 

2003) 

Crconng Srrong Growrh I I  the H’weless Mnrker. Reports Yankee Group (Sepl 16.2002) 

See M Slump and K Brow. Cnmeosr Plunges Into Telephony, Multichannel News at 5 (Dec 24, 20011, 
Coblrng Home, Nashville Bus I at  I7 (Feb 1. 2002), AnnvolArsessmrnr o/rheSratur o/Comperrrron tn the Market 

M 
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Time Warner Camrut DTS Cnx 
Digital Phone Time Saver Connrction 200 

Pnncc Gorges  
Counry. MD 

Service Arca Maine Nonhcm VA. Rhode Island 

Fearures Unlimited local, Unlimited local Unlimited local 
local toll. and S C M C C .  service, 200 local 
long distance. 7 venical serv~ccs toll or long 
3 vertical services distancc minutes, 

4 vertical SCMCCS 

CablevisIan RCNIStarpowrr 
Optlmum Voice Ultra Feature 
Long Island. NY Washington, DC 

Unlimited local. Unlimited local, 
local toll. and local toll. and 
long distance, kng distance, 
5 venical SCMCCS 8 Vertical ICMCCS 

DIU5 VOlCCmOll 

Pncc per 
Month 

f o r  rhe Deliwry of VndeoPrograrnmmg. Ninth Annual Rcpon. 17 FCC Rcd 26901 (2002) (“Ntnrh Vtdeo 
Comperrrion Reporr ‘7. T Kervcr, Operoror ofrhe Year. Cablcwsion(0ct 22. 2001) Therc c m t l y a r c W 0  ma~m 
cablc operaton- ATkT and Cox - and a third smallcronc. Insight. that are acnvely deployingci~utt-switchcd 
cablc telephony to new arcas See Yahw’ Business. AT&T and Conicasr Remain On WatchNeg (Dcc 20,2001). 
hnp lh iz  yahoo m~w/Ol1220/202353~1 html, K Darce. Local Phone Areno Gels New Plovers. Timcs-Picayunc 
at 1 (Fcb 8.2002). Insight Communicacions,Sen~,ces. htlp //u7vw.instghI+om W d s e r v i d  

See h’inrh Video Compermon Repori. 5 49-51 97 

” Comcast Press Release. Comcarr Full Yeor and Fovrrh Quorrer Resvlrs Meer or Exeed  A l l  Operofmg 
ond Fmoncial Goalr (Feb 21,2003). Cox Communications Press Release. Cox Communzconons Announces Founh 
Quorrer Finmoo1 Resulrsfo, 2002 Srrong Demandfor Car ‘sDigiral Senrces Builds SohdFovndarionfor 
Conrmued Growrh in 2003 (Feb 12,2003). Cablevision SystemsPress Release. Coble>,rsion Svrremr Corporarion 
Rcporrs Fovrrh Qvarrer 2002 Finonciol Rerulrs (Feb 11.2003). RCN Press Release. RCNAnnouncer Fourih 
Quoire, ond leor-End2002 Rerulrs (Mar  13,2003). Charter Press Release. CharrerAnnounces 2002 Operaring 
Resulrr una Resrared Ftnoncrol Resdrsior 2001 and 2000. Companv WdIEirend Filing d Form IDX(Apr 1. 
2003). Insight Communications Press Relcasc. lnrighr Communirorionr Announces Fourrh Quarrer and Year-End 
2002 Resulrs (Feb 25.2003). Knology. Inc ,Form IO-K (SEC filed Mar 31.2003) 

2002 Local Compelifion Reporr at Table 5 .y 

Irn Reply to Commcnis and Petitions to Deny Applications for Consent to Transfer Control ai 11. 
Apphcanons for Consent IO rhe Transjer ofConrrolof Licenses Corncasr Corp and AT&T Corp , ~ransJerors. lo 
A 767 Corncosr Corpororron Tranrleree MB Dockct No 02-70 IFCC filed May 21,2002) (“AT&T Broadband IS 
capable 01 sewing approximatclyrcven million households has enrolled ovcr I IS million cable telephony 
cusiomcrs. and i s  adding approximatcly 40.000 customen per month ’7 

InrerLATA Seiwces in Rhode Island Memorandum Opinionand Order. 17 FCC Rcd 3300.7 10s (Mo2) 
See t e , Applicorion b, Vm:on her, Enpiand In‘ , el 01 , f o r  Aurhonzarton To Provide In-Region, ID, 

539 95 $31 55 $36 90 534.95 541 79 
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million homes its cable network asses m the Boston Area.”‘ the approximately 600.000 homes 
it passes m the Pittsburgh area. the 3.5 million homes I I  passes in the Chicago am,’M and the 
2 7 million homes it passes m the Bay Area ”’ Cox and Comcast boast that the) have achieved 
penetration rates of as high as 40 perceril m the most mature markets. and 20 percent or more m 
even the less mature ones.1o6 Cox reportedly earned margins of35 percent from the provision of 
cable telephony m 2002 (and as high as 38 percent m the fourth quarter). up from between 25 to 
28 percent m 2001 Io‘ 

I O P  

Cable telephony is poised 10 become even more widely available m the very near future. 
The cable operators that have not pursued circuit-switched cable telephony have done so m order 
to wait for voice-over-IP tcchnology,i08 which they view as cheaper and more efficient than the 
circuit-switchingapproach used tcday ”’ Recently, however, a number of major cable operators 

’=See Dan Somers, Presidcnt and CEO. ATBT Broadband. Opermonol Overvrew, ATAT Broadband 
Investor Prcsentarton, July 2001. at 16 (statingthat ATkT s network in Boston has “2 9million homesparscd” that 
“plant upgrades [are] nearly complctc, [tobc] able to offer complete bundle,” and that there is already ”1 1% 
telephony penetration” and ‘ZlMlk customers ”) 

Io’ As of mid-2000, ATBT offcredcable telephony to at least 165,OOO of iu approx~mately400.000 
subscnbcrs in the Pinsburgh Area See Cornpony Wers Fire Phone Scrvice in Bullor Cusrorncrs. Associated Press 
StatcB Local Wtre (Aug 31.2000),NCTA. Top25 CablrSyrlemr. ht~://m.w2ta.com/u&st-wen‘i~/ 
aboutMD cfm7indOvcrvtcu~ID=56 AT6;T’r network passes roughly 600. WO homes, assuming a nationwide cable 
penenation rate ofappmximately 66perccnt 

See Dan Somers, Prrsidcnt and CEO. ATBT Broadband. Operafrond Overview, AT&T Broadband, 
Investor Presentational 17(July2001) (statmgthat ATkT’s network In Chicago has “3 5 million homespassed a 
“strong telephony roll-out’’ with “backboneand headend segmcntsof rebuilds nearly complete.” “18% telephony 
pencaation” and “some suburbs have 40% pencnation ”) 

Io’ See id. at 18 (stating that 4T&T‘s network in the Bay Area has “2 7 million homes pawd” “backbone 
and headend segments ofrcbuilds nearly complete.””l9% telephonypencnation” and “many communiocs in high 
20s”) 

Broadband, lnv~stor Presentation at 16- I 7  (July 2001 ) (“Somc [Chicago] suburbs have 40 percent penetration ”). 
Cox Communications. U’hirrp~per:Pieparmg/or rhe Promise of I o m - o w  lnrerncr Prorocol IvolP) at I (Feb 
2003). h n p  Nwww cox.comQrcrrRoomisuppondocumcntsNOlDwhttcpaper pdf (“in areas where the service has 
been available the longest,pcncrration is up to 40 percent ”). J Granelli.€rpondrng Cable TelephonyB .New 
Ktd on SBC’, Block, L A Times (Jan 2 1.2003) (“As of the end of September, Cox provided telephone service for 
30% ofthc 304.000 houscholds i t  has wired in 14 south Orange County cities where nearly all the homes are 
hooked up I t  has a similar share in the San Dicgo Countycommunitiesit serves ”). 4T&T News Release.AT&T 
Broadbond -Corncur Merger U’ill Creme More Conlpq/irrrcMarh~fplace (Apr 23.2002) (Then AT&T chainnanc 
Michael Annstrong said ”4TBT Broadband haralready gained 23 percent or higher cablc telephonypenetration in 
5 5  communities”) 

lo( 

See. e g , Dan Somcrs. Prcridcnt and CEO. ATBT Broadband. O p m r i o n d  Ovcrvirr. ATdT I& 

lo’ S Rosenbush. Broodband Tclrphony.Business Week Online (Spring 2003) 

Io’ A Brezntck. TopMSOs Warr ‘ T d l K m  )emfor VolPLounchcs, CommunicationsDaily(Mar 13,2003) 
(“I1 looks like 11’11 k at lcasi another year before cable operators stan offenngvoice- over-Internet Protocol (VOIP)  
se rvm commerciallyto their subscribers .[C]ablc operators are wary of entenng an unpmvcd market with new 
technolop and little operannp expenence Many are waiting for the further maturation of new technical standards 
for the tcchnology as well as the development of solid business models for the service ”). S Bucklcy, Triple Threat 
MsQr Huw Mvlriplc Gptioiisjor Kur-Gm Voice, Telecommunications Americas Edition (Fcb 2002) (“Chaner 
Communicaiionr Time Warner and Comcast took a wan-and-see approach for lull VolP solutions “1 

Iffl See C Kuhl CableSraHs Dtding Fnr Dollars U‘trk VolP,CommunicationsEnginecnnpand Design at 
12 (Ma? 1 2002)(Steve Craddock. Camcast‘ssenmrvice president of new media development “All the economics 
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have begun deploying the service commercially And every other major cable operator is 
conducting mals of IP telephony and has announced plans to deploy the service commercially in 
the future. 

0 Time Warner Cable has recently introduced the company‘s first commercial 
application of IP telephony service thou out its Maine service area. which it 

refers to as its “Digital Phone” service.” The new service “IS being sold as a 
pnmary line replacement,” and includes “all the requirements for lifeline service 
including call signaling, dynamic uali over service. 91 1 suppon and CALEA 
suppon through adjunct servers.’” The companyplark to introduce the service 
in at least two other markets this year ”’ 

Cablevision announced recently that it also “has started to offer [E‘telephony] to 
select customers m the New York suburbs.””’ Cablevision plans to conduct an 
expanded field trial of its “OptlmurnVoice” pnmary-line VoE’ service m Long 
Island, N.Y. this summer. which is expected to lead to a broader commercial 
rollout by January ZOO4.”‘ Cablevision recently signed a contract with Siemens 
AG for VoE’ equipment and software. According to Siemens voice-over-cable 
solutions manager Mike Clement, “We’re definitely providing [Cablevision] with 
large-scale deployment ~spabili ty.”~~’ The basic system offered by Siemens can 
support more than 100,000subscribers.ii6 

P 
9. ry 

0 

of circuil switched (approaches) have been exploited, but VoIP and soflsultches luvcn’t, and uc still ~n Ihe 
sl ge, so the corn WII get even better ”). J Baumgamn, Chasing (he Fortvncr oJVOIP, C, 
El mfi and I@ a1 38 (Ma) ,2003) (Sam Chcnuk, Corncast’s vice prcsidrni of “in our ’, the 
hcan ofthc compelling economics ofVoIP i s  the integration o f the 1 ani wth  Ihe same W c u 
dt v 
Tclccommun~cations Amenca at 12-13 (Nov 2002) (‘“while Ihe circuit-switched model is difficult for MSOs Io 
JWlIfy, h e  economics for VolP I(  )k 

P 
110 

and the i 
in the home suppotting both highapced &la and voice SCMCC ”). S H o f m c r ,  Tr de 

:b mure annclive ”) 

e 

irphy, r-6 Company Expandr Phonr Srrvice, PottlDad Press Herald (Apr 8.2003) I10 E 
hnp / ~ u s i n e ; r . m a i n e i o d s y . c o ~ p u l w / 0 3 M O B u b l e l  (‘Th :w service replaces Line Runner he was 
Time Warner’s test phone x r n c e  and w u  i B 3 3 as a 1 phune 111 i’ I f :lit d P, :, P compny’s 
director of eovcrnmcnt and public affairs Some initial bugs were worked out, and Dtg&lal Phone IS intended to be 
u s c d u a  n phonewrvicc ’) 

”’ See V Vit Ti, U’a Cable krunchcs &If S TclephonyOnlinc.com (May 22.2003) 

’ I 2  A Brczntck, Big MSOs Gcor Up  for Fwrr 6 b l e  I1 

”’ S Roscnbush. Broodbond Telephony. Business Week Online (Spring 2003) 

7 1) Rollours. Communications Daily (Junc 9, 
2003) (< 0 T r  ! Warner senior vice president-voice Gerry Campbell) 

A Bremick, Big MSOs Gem Upfor Firsr Coble II Telephony Rollours, Communicaiions Daily (Junc 9, 1 Id 

2003) 

25 

http://TclephonyOnlinc.com


Anxhmml B 

Comcast began a field mal of pnmary-line VoIP service in Coatesville. Pa.. 
approximately 40 miles northwest of Philadelphia This mal encompasses five 
headends in an area where Comcast passes more than 180.000homes "* 

Charter currently provides a pnmary-line digital phone service using voice-over- 
IP technology in parts ofwausau. Wis."* I t  also has recently completed a mal of 
pnmary-line voice-over-IP telephony in St Louis."' Charter is currently 
"expenmenting with different pnce points" in this system. and reports that it has 
quickly reached lopercent penetration in its market area."' 

Cox recently initiated a six-month field mal of VoIP service in an undisclosed 
cable market after testtng a hybnd IP-circuit switched service in Oklahoma City. 
Cox states that it is "prudently bullish on VOE'."'~' 

Adelphia is conducting a mal of IP telephony m Buffalo in which VoIP 
equipment manufacturer "Arris has done voice over IP get ready work."'u 

Cable operators are not the only companies pursuing IP telephony Vonage -which bills 
itself as "'the broadband phone company" -launched its Digitalvoice service using VOIP 
technology in New York m March 2002,'= and expanded tc the Boston region n May 2002.iu 
The company introduced service to Philadelphia, Pittsburgh, the Delaware area, and southern 
New Jersey in September2002,'z' and has since expanded service to markets that include 
Connecticut, the Washington, D.C. metro area. upstate New York, Rhode Island, New 
Hampshire, Hamsburg, Pa.. andNorfolk, Va The company states that it  provides "residents 

"' Id (quoting 8 Comcasl spokeswoman) 

I "  Chams Communicalions, Wrrconrm Telephone Fearures and Servtces. 
http Uwww charter w~pdDmronsin_olephone_smlces.pdf, Ch8nn Communicrtions, TdephoneFAQs. 
hnp l !ww charter co~roducWtclcphonc/faqs.asp 

Communimtmns, Telephone FAQr h t c ~ : l / m . c ~ t c r . ~ ~ p r o d u c c . / t ~ l ~ ~ l f ~ ~ . ~ .  
'Is North Amerrcan Residenrtal Cable TelephonvDeplovments and Trials. CED (Apr. 1.2003); Ch8na 

V. \'more, CablePloverr Tap Vendorsfor VOIP Servzce Rollouts Telephony 81 12 (June 2,2003). 

See. e g , A. Brrmick. Big M x k  Geor tipfor Firsr CoblelP Telephom Rollouls. Communic8lions (27 

Daily (June 9,2003) (quolings Cox spokesperson). 

042403s>.730(Apr.24.2003). 
01 2003 Art IS  G ,  oup h c  Eoarnmgs Conference Coli - Fino/ FD (Fair Disclosure) Wire, Transcript 

"' \'onage Press Release. Voonage Announcer the Ne11 Generorion &Broodbandphone Service wirh the 

'I' Vonage P n s s  Release. I'onogeDtgirulVoice Eipondr Service 10 the Boston Region (May 21,2002) 

"' Vonage Press Release. VonogeDigirolvorce Launches Senwe in Philadelphia (Sepl. 11,2002); Vonlge 
Pmr Release, VonageDigiralVoice Launches Nen Phone Service in Prrrsburgh (Sepl. 19,2002);Vonage Press 
Release, VonageDigirolVoir~ Launches Delaware Areo Code (Sept. 20.2002): \'onage Press Release. I'onage 
D,grrolwrce Launcltes Ne* Phone S e , a m  m Sourhem N m  Jersev (Sepl. 23.2002). 

Press Rrlesse, bonogeDigirolPmce Launches Serwee rn rhe Worhmgron. DC Merro Area (Nov. IZ.2002): Von8ge 
Press Relrsre. Vonoge Digitohorre Launches Servrce m rhe Rocherre, Svracuse and Albonv Areas (Nov. 26, 
2002):  \ onage Press Release. bonoge Dcgrralvoicr Launches Serwce m Buffalo p c c  4,2002); \'onage Press 

In 

Mosr Populor Fearures ond tinirm~redCollmg/or OneFllor Row o f U 9  99(M8r.20,2002). 

' l b  Von8ge Press Relc8se. IVoonogeD,giralVo,ce Launches S m w e  #n Connecricur ( N O V  6,2002); Vonage 
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and small businesses a real alternative to Venzon by giving them free unlimited local and long 
distance hone service they install themselves. including all of the features. for an amactive 
pnce.""' In one year. Vonage has gained over 20.000 subscribers nationwide. and transmits 1.5 
million calls per week over its VOW network.'2s and as of May 2003. the company's goal IS to 
acquire 100,000customers before the end of the year.i29 The company recently announced a 
partnership with lntrado to provide 91 1 emergency calling services to Vonage 
According to director of channel sales Michael Centrella. Vonage IS also loohng to partner with 
[cable] MSOs and large lSPs to "quickly sell [Vonage's] voice services to these businesses 
without Subjecting them to major expenditures or operational impacts '"" On June 9.2003, 
Vonage announced that it parmered with Armstron Cable "to deploy broadband telephony 
service to Armstrong's cable television customers 

switched on wireline networks 13- A large and growing fraction of th~s traffic onginates and/or 
terminates on competitive networks, but even when camed over ILEC networks, such traffic 
displaces significant usage-sensitive (e g., per-mnute or per-call) revenues that the ILEC 
otherwise would earn. There are now 900 million e-mail accounts in the U.S. and over 60 
million 1M usm.'" It is estimatedthat consumers m the US. are sendmg a roximately 3.2 
billion e-mail messages and approximately 1 billion IM messagesper day."If only IOpercent 

9 3  32 

E-mail and insfant messaging (IM) also now substitute for a large fraction of traffic 

Release, Vonage D:gnalVorce Comes 10 Rhode Island (Jan 13,2003); Vonagc Rcss Release. VonagcDi&4Voice 
LaunchesScm'cc m New Hampshrre (Jan 14.2003): Vonage Press Relcase, VonageDigitalVoicc LnunchaSem'cc 
t n  Harrisburg, Pennqlvanrn (Mar 7,2003); Vonage Press Rclcasc, VonageDigitdVoiee LaunchcsScrvicc m 
Norkolk (May 14,2003). 

12,2002). 

(June 16.2003). 

'I' Vonage Press Rclease VonogeDigiraIVoice LaunchesScrvire in the Wmhmngron,DC Mcrro Area (NOV 

"' Vonage Press Release. VonageBccorncs Firs: Broodband TeIcphonyProvider To Aciivarc 30,OOOLina 

'"Set Vonage Press Release, Vonogr Collr rhc Gnrdncr-Nelson Pioleo' (May 6,2003). 

Iyi Vonage Press Release. InIrado and VonogeDigiml Vorce Parher ToProvide Emergency Culling 

"I Vonage Press Release, konayeShi/r.r 11s ChannelSoles TowrdReroil. €-Tail, lSPs and MSOs (Mar 21, 

Solueon (Mar 25,2003). 

2003). 

Vonage Press Release, Conogr Digirol Vorrr Announcer Pnwre Label Parrnershrp vrrh Armsrrong 
(June9.2003) Vonage announceda srmilaragreement with AdvancedCablc Cornmumcations thenext day 
Vonagc Press Release. PonageDigrral VomorccAnnounces Prware Lobe1 Panncrship wrth Advanecd Cable 
Comrnunremons (June 10.2003). 

Trend Tracker Bottom Line Better - Industry Repon at *?9 (May 23,2003) ("In the local market. accessminutes 
ofusc (from long distance and CLEC carnen) decrcased 8% [in first quaner 20031, versus [fourth quaner2002'SI 
9.8%dccline MOU growth has k e n  weak m recent quancn for a number ofreasons First, we've sccn a migration 
of traffic to dedicated access servms. which are bared on fixed charges rather than on switched access minutes of 
use Second. and pcrhaps more mponantly. we believe subsrimtion of switched minutes to wrelcss. Cmail. and 
other technologies IS also having an impact. as wirclcss minutes are not rypically included in the MOU count 
reponed by the Bcll companies "1 

'y See D Whclan. ThelnsanrMcssagrng Marker, Amencan Demographics (Dec 2001). 

'I3 Scc, e.8, S. Flanncry, 11 "1.. Morgan Slanlcy. lnvestext Rpt No 7406622, Wireline Tclccom S e ~ c e s -  

Sce R G a m  For i  T d m g  lnrronr Mesmgmg Software. Internet Magazine at 1 4 0 ( h  1, 2001) 115 
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of the 4.2 billion daily e-mail and instant messages substitute for a voice call. that IS equivalent 
to about 750 billion mnutes per year. or roughly one-third of all voice traffic that passes though 
ILEC networks And while estimates vary. consumer surveys find that the actual rate of voice 
substitution is considerably higher 13' 

Facilities-based competition has also come from a number of camers - includlng RCK. 
Knology, and WideopenWest -that have deployed their own broadband pipe (generally either 
hybnd fiber coax orpure fiber) to provision high-speed bundled service offenngs to individual 
neighborhoods or the approximately 30-35 percent of the population that live in multi-dwelling 
u n ~ t s . ~ ' ~  These camers now serve at least 353,000 subscnbersand offer service to at least 1.7 
million homes 139 In Venzon's region, RCN has deployed networks in New York. 
Massachusetts, Pennsylvania. Maryland. and Washington, D.C. to compete with Venzon 
Several CLEC affiliates of incumbent LECs- including PennTel and Hickory Tech -have also 
taken ths approach.ia 

Finally, there continue to be a large number of camers that operate competitlve networks 
that they use pnmarily to serve business customers. According to ALTS, for example, "there M 
approximately 100facilities-based CLECs in operation today,""' which operate nearly 10,000 
switches (both circuit and packet),"* and hundreds of thousands of route-miles of fiber.'" Data 

' I b  Ind Anal 8: Tech Di\ , FCC.Sr~msrics d Communicarions Common Carriers at Table 5.8 (2OOOfZOO1 
cd 2002)(Total 1999Dial Equipment Minutes o f 4  414tnlhon dividedby 2 yields2 207 tnlhon convcnanon 
mmtes ,  750 billtond 207 tnllion = 33%) 

hnp / / w w  tnstanrmesssgtngplsnn comlferrurcdsruclc~,,2841_903 101.00.html. (Accordmg to an InriphIRcruch 
survey "[Oony-seven percent ofconrwncra said they use mstanl messaging And ofthosc, 96 percent said they use 
IM at home and 20 percent use instant messaging at work . . .Nearly half of all respondentr. 49 percent. u x  instant 
messaging as a replacement for a telephone call while one third. 35 percent. use 11 in place o f  sending an e-mail."); 
M Dano, IBMEnlers WirclrssInsranrMcssaging Arena,. RCR Wirelessat 28 (June 25.2001) (Accordingtothe 
Gamer Group. 60pcrcent of all real-time o n l m  communlcatlon -voice or text -will bc drlvcn through mstant 
messaging technology ), T.Chca. H'orkplacels Being AlreredBy €-Mail. Wash Post at E07 (June 29.2000) (In a 
study by Vault com, 45 percent ofrespondents said e-mall has replaced phone calls.) 

See, e p , Roben Cumy. Vice Chairman, RCN Corporation. Prepared Testimony bcforc the Senate 
Subcommitteeon Antitrust. Business Rights. and Compelitton. Comminccon the Judiciary. Cableand Video: 
Cornpcrmw Choices. Federal News Service (Apr 4, 200I) ("Abou130-35 percent ofthe population lives in mulnplc 
dwelling units (MDUs). such a s  apamcnts.  cwperanves or condommums ") 

(May I3.2003)(Knology.lnc on-net telephone connecnonsand marketable homespasred), RCN Corp Press 
Release. RCNAnnounces Fimr Quorrcr 2003 Rcsulrs (May 14.2003) (Total RCN connections voice and Total 
RCN markctable homes). D Haycs.Arc Overbuilders Keeping Pace?, CED (Apr 2002). A Bryer. Wide Open W m  
Findsirs  ToughroBcar thelncumbcnr. Denver Bus 1. (Apr 5,2002) 

SCC. e g., W~lCOnWIo In~tlotn....glDgP/MC.CcllllMt.n~8..9~Plvlet . ~ O c l  15, 2001) .,7 

3,. 

Scr Knology, Inc Press Release. Knology Rcpons Slrong Operaring R~sulrs I. Fmr Quoncr d 2003 

'W New Paradigm ResourcesGroup. Inc,  ContperirivelOC Repon, Ch 4 at 2 (1st ed 2001) 

"' ALTS 2003 Repon at 7 

"'Id. (CLECsopcratc 1.221 voice switchcrand 8.740data swtchcs) 

"'New Paradigm Resources Group. CLECRcpon 2003, Ch 4 ai Table 12 6 Ch 5 (17th ed 2003) 
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compiled by the FCC demonstrate that CLECs have captured approximately 23 percent of lines 
provided to “medium and large business. institutional, and government customers.”’” 

Although extensive facilities-based local competition has emerged. virtually all of the 
major independent analysts also now recognize the negative impact that the rapid nse of the 
UNE-P at TELFUC rates is having on that competition For example, Legg Mason notes “the 
losses to UNE-P m recent quarters, including the migration from UNE-loops to UNE- 
p l a t f ~ r n , ” ” ~  and observes that “LVE-P reduces [the] voice opporhmity” for cable operators.’“ 
Salomon Smith Bamey has recently stated that “the UNE platforn remaining an option for 
competitive entry . . . is negative for all companiesproviding local telephony or planning to enter 
that business. including cable companies. Cox Communications, III particular, and Comcast 
(through AT&T Broadband) are most affected on a longer-tern basis.”’” Credit Suisse First 
Boston “turned pessimistic about the extent to wluch Cox . . will generate money from offenng 
local telephone service over its cable TV svstems”due to “the long-distancecaniers’ use of 
UNE-P [that] has picked up speed of late.’;’48 Morgan Stanley commented that cable companies 
are “negatively affected by UNE-P.”i‘9 Facilihes-based camer Allegiance Telecom - which 
recently has declared bankruptcy - has likewise indicated that low UNE-P pnces “mak[c it more 
difficult for efficient facilities-based [competitive local exchange camers] to compete.” J 

2002 Local CompniiionRcpon at Table 2. 

I” M J Balhoff. er a/.. Legg Mason W w d  Walker, lnvcstcxr Rpc No 7301106,Shlfl in RBOC Valuations 
- Industry Repon at ‘15 (Apr 1,2003); .-also R E Talbot, RBC Capital Markets, lnvestcxt Rpt No 7229059, 
Integrated Tclccommunication Services - Moderanng Expectations for Tnennial Review - lndusmy Rcpon a1 *I3 
(Fcb 18,2003) (“Competitor UNE Lines with CLEC switching declined to 35%(or IJmtllion) oftotal UNE 
switched lines This cornparesto 35% (3.7 million) in the preceding SIX months and 67% LI at December 1999. We 
expect this trend 10 confinuc u CLECs pursue UNE-P bascd strategies In additional markets ”) 

’* B Lcvm, L e a  Mason, Woshingron Telecom & Medio Insider at 2 (Feb 21, Zom) ; sce also B. Lcvm, * I  
ai., L e a  Mason Wood Walker. WorldCodMCIBundled Phone O& ChallcngcsRivals. Regulators at 4 (Apr 23. 
2002) (“Given how the p4eighborhood] plan affectsthe anracnvcness oftelephony to new facilities-basedprondcrs, 
the states may have to shift some ofthc costs . if they want to encourage new facilities-based compctitors. such as 
cable ”).see PISO UNEFacr Repon 2002.g V. oiiachcd (0 Commentsand Contingent Petition for Forbearance of 
the Venzon Telephone Companies. Review o/the Senion 251 Unbundlmg Obligmon OfIncumbmr Local €xchon#c 
Carriers, CC Docket No 01-338 (FCC nlcd Apr 5.2002). 

Mixed Impact on Cable -Industry Repon at 1 (Fcb 21,2003) ;meedso 1. Bazinet. e r d ,  JP Morgan, The 
ReguLarory Handbook: 2003; Ihr Imp1,cwrons o/Pmding Regulatory C h o n p  II the Telccom. Media. and Cable 
Sectors at 13 (Jan l6,2003)(JP Morgan has stated that “[wlc believc the [cable] voice bwiness could be positiwly 
affected if unbundled network clement obliganons are dropped I frhey are, the ILECs will no longcrbe required to 
provide their voice nework to new competitors entenng the market That would leave more of the marker for cable 
companies, like Cox or Comcast ”) 

hrrp.//www IhestrCCt coWt,tcch/gmrgm~nes/l0043045 hml (citing Crcdrt Suirse First Boston analyst Lara 
Warner) 

Local Repon A Break in the Clouds?at *9 (Oct 8,2002). 

N Gupta.eial, Salomon SmirhBarney. lnvcstext Rpt No 7238096,Cable -UNE-PRuling Has 147 

G Mannes, CoxProrprcrs/or Growrh MayBe Fading,The Street corn (Scpt 19,2002), 1.1 

S Flanncry. era/ . ,  Morgan Stanley. lnvestcxi R p  No 882U67, Wireline Tclccom Services-The 

”O See Lener from Kevin M Joseph, Vice President Government Affairs. Allegiance Telecom. Inc . t o  

I.) 

Magalie W a r .  FCC. CC Docket No 96-98,Anachmcm 81 2 (Fcb 2.  2w11. 
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